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1. Executive Summary

This report examines some of the challenges and possibilities for implementing
Responsibility to Protect (RtoP) principles in Indonesia by evaluating reforms made in
relevant areas over the past ten years. The overall purpose of this report is to
provide a background on relevant issues within Indonesia today for professionals
with an interest in the Responsibility to Protect. Past and current reforms over the
last ten years which are significant in terms of implementing the principle are
addressed thematically with each issue placed within its historical context of
Indonesian history and politics. This report therefore aims to provide useful
information for professionals and practitioners with an interest in Indonesia yet who
may be less familiar with past and current political developments.

The report begins with an introductorysSOG A2y Ay BWKAOK GKS o6SyST.
support for and implementation of the RtoP are addressed. The report then

addresses the previous decade of reforms made in Indonesia since the end of the

New Order regime (1966-1998). These reforms are assessed with the aim of

determining their usefulness for putting the RtoP into practice in Indonesia:

e {SOGA2Y hySsE WLYR2ySaAiAl @3 (KSIawSBEHKE Y
context for the report. The Responsibility to Protect as a principle is
explained brieflyandtK Sy LY R2y SaAl Qa Ay (iSNBadGasz Al
Southeast Asia and its participation in implementing the RtoP are
addressed.

e {SOGA2Y ¢ ¢2 Refohhasi RS OI2IAARBNE GKS NBf Sl
made since the end of the New Order, such as those which attest to a
AONBYIGKSYAYy3d KdzYly NAIKGa& OdzZ GdzNBX I NE
growing civil society. It also critiqgues some of the numerous failures of
successive administrations since the beginning of Reformasi (the
WwSTF2NY a2 @SY)Sty uldiE the vpdorpises of reform,
particularly in the areas of redressing gross human rights abuses,
judicial impartiality and security sector reform. These areas of reform
are analysed in turn and, for each, a critique made as to how these
areas are important for strengthening RtoP principles in Indonesia.

)&

Qx

Q)X

To date, there has been very little research into the implementation of the RtoP

within specific countries, in particular within the Asia-Pacific Region.! As the January

2009 UN Secretary-DSYy SNIJ f Q&  NXB eddingdihe RtgP makes Loleal Y

mechanisms developed for RtoP must be created and adapted to suit local and

regional conditions.? By assessing past and current trends relevant to implementing

the RtoP in Indonesia, this report contributes substantially to finding ways to
AUNBY3IGKSY (GKS wi2t Ay {2dziKSlFad !'ailQa Y2,
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The overall conclusion of this report is that Indonesia shows strong commitment to
0KS wi2t LINAYOALX Sa Fa LINI 2F (K&
international relations, particularly within the Asian region. In addition, it is the
judgment of this report that Indonesia is likely to continue steadily in the
democratization process and that there is now a very low risk of remilitarization or
the return to more authoritarian tendencies. These factors indicate that in the short
to medium term, Indonesia holds strong potential for promoting and implementing
the RtoP. The background information on reforms and their various stages of
implementation contained within this report should therefore be used to inform
efforts when engaging with Indonesian government and civil society stakeholders on
the matter of the Responsibility to Protect.
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2. Section One: Indonesia & the Responsibility to Protect

Euphoria, Hope & Disappointment: Ten Years of Reforms

Tens of millions of Indonesians watched and listened on 21 May 1998 as President

{dzKI N2 |yy2dzyOSR KA& NBaAayl iAz2ys FAylLffe@
ONR S NID NJ-H9R8Y $ne aatmiygtdor this forced resignation was the Asian

economic crisis of 1997-1998, but it came after internal dissatisfaction with the

NBEIAYS aiAyOS |4 €tSIrad GKS o0S3IAyyAy3a 2F (K
extravagant nepotism and corruption had caused deep resentment amongst most
LYR2ySaAlya YR KIR (FNYA&ZaKSR (GKS t NSBaAARSY
growth which had resulted in improved living standards for millions of Indonesians.

Yet aside from entrenched coNNMzLIG A 2y > GKS LINAROS F2NJ (GKS
success was the depoliticisation of civil society, the militarisation of social and

political life, a weak and corrupt judiciary, and an authoritarian regime willing to use

repression and intermittent displays of state violence to retain power.

Ten years of Reformasi(the Reform movement, 1998 - ) was marked in 2008 and,

over the past year, many Indonesians and Indonesia observers have paused to take

stock of the changes since the New Order. Dissatisfied with the progress of

Reformasi &2VYS KI @S € 221 S R-lason, @pressivelibut ftatdk 1 NI 2 Q &
rule with fond memories of years of economic growth and improved living

conditons* hy G(GKS 20GKSNJ KIyRE 20KSNHE o0LJ NI AOdz |
remember the New Order as the long, dark night of repression with recurrent

threats of violence. Yet, despite the many and conflicting views over the changes

since 1998, asonelong-i A YS 20 aSNIISNE DNB3I . I NI2yZ NBYI
the Indonesia of today would have represented the best-case scenario that few

dared to believe possible. Certainly, no one could have predicted that in 2009

Southeast Asia would have one successful democratic nation marked by political

openness, social stability and steady economy growth ¢ and that that nation would

0S Ly R%2icB praise, fodmany reasons, is well deserved. Looking back at

Ly R2 Yy S a-Bolorabpast, 3# thdirise and fall of regimes and the violence that

marked those regime changes, the reforms of the past decade have been impressive.

Yet there have also been some failures which undermine the progress made.

This report reviews some of this progress since the fall of Suharto. On a positive
note, there have been strong developments in civil society, steady economic
recovery and growth, as well as many reforms made to strengthen the protection of
civil rights in Indonesia. There have been, however, numerous failures by the
successive Reformasigovernments to uphold or implement fully their reform
programs, such as in the areas of security and judicial reforms as well as in
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addressing past gross human rights abuses. This assessment is intended to inform
practitioners and professionals interested in promoting and implementing the
Responsibility to Protect (RtoP) in Indonesia. The information contained within this
report should be used as a background document by these interested parties to
inform engagements with Indonesian government and civil society stakeholders on
the issue of the RtoP.

The Responsibty to Protect and Indonesia
To date, the current Indonesian administration under President Susilo Bambang

, dzZRK2@82y2 0{.,0X KIFLa o6SSy I LINRYAYSyI

unexpected supporters of the RtoP.” At the 2005 World Summit, for example,
President SBY expressed his general support for the principles of the RtoP. As with
many others, however, he also stated that Indonesia had some reservations about
its implementation. In particular, Indonesia expressed its desire for further clarity
about what situations are applicable under R2P, what steps might be taken when a
situation arises, and which bodies will be authorised to carry out these steps.® More

NEOSyidftex G GKS ! b DSYSNIt ! aasSvyofeQa

session on the RtoP in July 2009, Indonesia again expressed its support and made a
number of suggestions as how best to mainstream the RtoP.’

Why is it crucial to discuss Indonesia and the RtoP? What is to be gained by
Indonesia supporting RtoP principles and initiatives? Conversely, how can the
strengthening of the RtoP benefit Indonesia, its reform agenda and future
prospects? To answer these questions, this report first outlines briefly the three
pillars of the RtoP and then addresses how both Indonesia and the principle of the

wi2t adlryR G2 o0SYySTAG FNRY LYyR2ySail

The Responsibility to Protect

The initial concept of the 'Responsibility to Protect' (R2P or RtoP) came from the
International Commission on Intervention and State Sovereignty (ICISS) set up in
2000 in the wake of a series of humanitarian crises in the 1990s.® The ICISS's 2001
report aimed to reconcile, on the one hand, the growing urgency to protect human
populations from gross abuses through ‘humanitarian intervention' and, on the
other, to achieve these aims without contravening state sovereignty. In essence, the
report concluded that the two concepts were not contradictory. Rather, following
Francis M. Deng's notion of ‘sovereignty as responsibility®, the ICISS found that the
fundamental responsibility of a state is to protect its people. In addition, the
Commission argued that if a state is unable or unwilling to protect its people from
harm, then it is incumbent upon the international community, in extreme cases, to
intervene militarily.

In the lead-up to the 2005 UN World Summit, the then UN Secretary-General Kofi
Annan took a particular interest in promoting international responsibility to protect
human populations from genocide and other gross human rights abuses. Annan's
2005 report, In Larger Freedonemphasised the importance of the RtoP principle.™
At the World Summit six months later, Annan's support together with vocal advocacy
from countries such as Rwanda, Chile and a number of other Southern countries,
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saw the RtoP principle outlined in Paragraphs 138-139 of the World Summit
Outcome Document.**

Responsibility to protect populations from genocide, war crimes,
ethnic cleansing and crimes against humanity:

138. Each individual State has the responsibility to protect its
populations from genocide, war crimes, ethnic cleansing and
crimes against humanity. This responsibility entails the prevention
of such crimes, including their incitement, through appropriate and
necessary means. We accept that responsibility and will act in
accordance with it. The international community should, as
appropriate, encourage and help States to exercise this
responsibility and support the United Nations in establishing an
early warning capability.

139. The international community, through the United Nations,
also has the responsibility to use appropriate diplomatic,
humanitarian and other peaceful means, in accordance with
Chapters VI and VIII of the Charter of the United Nations, to help
protect populations from genocide, war crimes, ethnic cleansing
and crimes against humanity. In this context, we are prepared to
take collective action, in a timely and decisive manner, through the
Security Council, in accordance with the Charter, including Chapter
VIl, on a case-by-case basis and in cooperation with relevant
regional organizations as appropriate, should peaceful means be
inadequate and national authorities are manifestly failing to
protect their populations from genocide, war crimes, ethnic
cleansing and crimes against humanity. We stress the need for the
General Assembly to continue consideration of the responsibility to
protect populations from genocide, war crimes, ethnic cleansing
and crimes against humanity and its implications, bearing in mind
the principles of the Charter and international law. We also intend
to commit ourselves, as necessary and appropriate, to helping
States build capacity to protect their populations from genocide,
war crimes, ethnic cleansing and crimes against humanity and to
assisting those which are under stress before crises and conflicts
break out.

140. We fully support the mission of the Special Advisor of the
Secretary-General on the Prevention of Genocide.

The three essential parts of this were: (a) the responsibility of states to protect their
populations from genocide, war crimes, ethnic cleansing and crimes against
humanity; (b) the assistance of the international community for states to carry out
this responsibility; and (c) the responsibility of the international community to take
appropriate and timely measures to intervene if a state fails in its responsibility to

Indonesia and Post-New Order Reforms: A Consideration for Implementing the Responsibility to Protect
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protect. The UN Security Council in Resolution 1674 of 2006 then reaffirmed these
outcomes.

At the beginning of 2009, the current UN Secretary-General, Ban Ki-moon, released

his report, Implementingthe Responsibility to Protedn it, the Secretary-General

clarified some of the earlier strategies of the RtoP principle to propose a three-pillar

structure for the principle's implementation. Pillar One contains the protection
responsibilities of the State. Pillar Two discusses international assistance and
capacity-building and Pillar Three outlines timely and decisive responses. The
Secretary-DSY SNJ f Qa NBLIR2 NI Ffaz2z SYLKFaAaSR GKI G
iImportance and that no single pillar should be emphasised over the others. All

together, the three pillars comprise a broad approach to prevent, react to, and

rebuild after gross human rights abuses. Another crucial point was that the scope of

0KS wi2t &aK2dzZ R NIBYI A yshoulg oniNagilydo génatdde, RS S LIZ Q
war crimes, ethnic cleansing and crimes against humanity.*?

¢tKS wSalLlRyaAroArAftAade (2 tNROISOGT {2dziKSI &
¢CKS aAIdYyAFAOIYOS 2F LYR2YS&aAl Qa adzZJlR2NILI 27F
the most basic terms of scale, Indonesia is the fourth most populous country in the

g2NI R (GKS fINBSald YI22NRGE adaAafAY ylLraAz2y:
In its own right therefore, Indonesia should remain of key strategic significance for

the prinOA Lt SQ& A YL SYSy Gl dA2yd a2NB AYLERNIFy{(if
K26SOSNE Aada LYR2ySaAlQa aidNRy3a NBIA2YIE &aa
Ay (KS F2dzyRAy3 2F GKS NBIA2YyQa Y2ad AYLR
Association of Southeast Asian Nations (ASEAN) in 1967, and continues to be one of

0KS R2YAYIFYy(d O2dzyiNRSAE& -making grokeksiiSince &7 y A &l (A 2
Indonesia has consistently made its involvement in ASEAN a central part of its

foreign policy.”® Given that one of the major recommendations made in the
Secretary-DSY SN} f Qa WI ydzr NB wnnd wSLER2NLI ¢Fa (K
LINARY OALX SQa RS@St2LIYSyd 4G GKS NBIA2Yy Il S
role within ASEAN, is vital to strengthening the RtoP norms in the Southeast Asian

region.LY T RRAGA2Y S LYR2YySaAlQa NRtS GAGKAY O
t OATAO NBIA2ya Aa SaasSyidalt F2ANihed dzLILI2 NIi A
{ SONBGIFNE DSYSNIfQa NBLI2NI diorfthe RtoP2ndgli £ A Y SR
be created and adapted to suit local and regional conditions.'® As Indonesia plays a

strong role in these regional arrangements, its ongoing support for the RtoP is a

positive step towards strengthening regional sponsorship of the principle.

Over the last few years, ASEAN has changed from its original structure toward
becoming a more cohesive and integrated regional organisation. ASEAN has, since
the early-2000s, been moving towards becoming a more institutionalised regional
community.'® Progress towards this was seen in the signing of the ASEAN Charter in
November 2007. Of particular interest for this report was that the new Charter,
apart from re-stating its more traditional principles of consensus, respect for
national sovereignty, regional cooperation and non-interference, also made it one of
0KS WLIzZN1L)I2asSaQ 27 {99! b Wi2 aiNBYy3IGKSYy RS
the rule of law, and to promote and protect human rights and fundamental
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FTNBSR2LWARRY S& A Q&4 & 0P yAKIANILEMRING Y F 2 NJ
0SO02YAY3 || Y208 SIRBE2BNBdzLIAY I | NBE 06 2
further consensus with governments in the region for promoting the RtoP.

i Sy
A @

O
N
QX QX

Another way in which Indonesia has shown leadership in this area has been its role

in the setting up of the human rights body promised under the ASEAN Charter.*® Two

years after the Charter was signed, the ASEAN Intergovernmental Commission on

Human Rights (AICHR) was inaugurated at the 15™ ASEAN Summit in October 20009.
IndonSaAiAl Qa 1Se& fSFRSNEKALI NRtS Ay YIGGSNR O
seen in the discussions surrounding the setting up of the AICHR. Although the terms

of reference for the Commission were, in the end, watered down after considerable

debate, Indoned A I LJdzZA KSR F2NJ 0KS /2YYA&aairzyQa TNI
much stronger powers.” Despite its failure to strengthen the terms of reference,

Indonesia showed that it was willing to take a leadership role on this issue. This is

also a positive indicator for the role that Indonesia can potentially play in promoting

and implementing the RtoP in the region.

Indonesia also has much to gain from its support of the RtoP. First, it affords

Indonesia the opportunity to assert its leadership on a topical and generally
universally-agreed upon principle; that is, the protection of populations from

genocide and other mass atrocity crimes.?’ Particularly since SBY began his first term

in 2004, Indonesia has shown its desire to raise its profile within international

relations, however, previous attempts over the last five years have had mixed

results. For example, Indonesia appeared to squander its opportunity to raise its

profile during its 2007-2008 term on the UN Security Council, instead vacillating

between supporting American and European positions and not wanting to be seen to

be doing precisely that?* { . ., | f &2 Fdzvof SR 6KSy KS | GGSY
YySA20ALFLGA2YyaQ Ay {SLIWSYOSN)I wnny F2N GKS ¢
CKFAf I YRQa a2dziKS N Al th tandpéd do achided wvak X NI 3
angry response from the Thai government and a request that Indonesia mind its own

business.?

Despite these occasional setbacks, however as MclIntyre and Ramage have argued,

~ _An

WLYR2YySaAl KI a Kzﬁwxw$wo&ymemm@MMgwavmm
SEFYLX S&a 2F GKAA ySo AYyGSNYylLGAz2zylf | OGAGAA
the UN Framework Convention on Climate Change in Bali in December 2007 as well

as another UN conference on Anti-Corruption in February 2008, both of which raised
LYR2YySaAl Qa AYUSNYFGA2YyL § LINEFAESP | y2GKS]
NEIA2Yy Il f fSFRSNEKALI ¢l a gAGK OGKS SadlofAat
December 2008 that, as SBY described in his opening address, would provide a

forum for regional governments to strengthen democracy, support human rights,

improve the rule of law, and increase regional cooperation, amongst other aims.?*

During 2009 with the legislative and presidential elections going on, in conjunction
with domestic pressures and the global financial crisis, SBY has focused more on

AYOGSNY Lt YIFIGGSNA® LG A& SELSOGSRI K26SOSNE
turn its attention to international relations during his second term which ends in
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2014. In October 2009, Rizal Sukma, a well-known expert on Indonesia and head of

the Centre for Strategic and International Studies in Jakarta, argued that SBY would

be far more active in international relations during his second term. He also argued

that the new YR AAIYAFANRG G s WOKAY GKS C2NBAIY a
FOGAGAAYQT YSIyYyAy3a GKIFG {., é6AaKSa G2 KI @S
and, in particular, within the Southeast and East Asian context.?

All in all, this indicates that Indonesia is likely to continue its leadership efforts in the

region. Given its previous support at international forums for the RtoP, this will
K2LSFdzte tSIR (2 LyR2ySailQa O2ydAydzsSR |
principle over the next few years. This benefits Indonesia in that the RtoP is a widely

AdzZLILI2 NISR LINAYOALX S G GKS AYGSNYyFaGAz2yl €
depends upon the kinds of capacity-building activities in which Indonesia has already

indicated desire for regional leadership; democratization, strengthening the rule of

law and supporting human rights. By showing leadership with respect to supporting

and implementing the RtoP within the region and, in particular, within ASEAN, this

may help Indonesia to achieve the international profile SBY has sought.

There are numerous additional reasons why support of the RtoP would be to
LYR2YSaAl Qa TRyl 3Sed 902y2YAOFffes (KSNJI
stands to benefit. As the emphasis of Pillar Two activities is on international
assistance for capacity-building, Indonesia could gain from initiatives by donor states
which help to build their capacity to protect. This assistance could take various forms
including investment in development aid, education as well as programs aimed at
RtoP-related areas such as strengthening the rule of law, security sector reform or
developing mediation capacities. Of course, it is facile to argue that Indonesia, or
indeed any country, should implement RtoP initiatives with the hope of preventing
mass atrocities because it stands to benefit economically. Economic inducements, be
they the long-term economic benefits which derive from political stability and peace
or potential direct economic stimulus in the form of donor aid, however, are further
incentives for states such as Indonesia to become involved in RtoP programs.

Indonesia is also a regional leader, so it is in a position to offer assistance to other
countries to build their capacities to protect. While this may not directly benefit
Indonesia economically, it does afford it the chance to increase its profile within the
region (and perhaps globally) and brings with it the indirect benefits of increasing
NEIA2Yy Il f &aSOdNAGEe gKAOKZI Ay Gdz2NYy>X AYyONBI &S
some of the reasons that ASEAN was set up in 1967 to see the potential benefit for
LYR2ySaAl Qa 06SO2YAy3a | NBIA2y Il wiaz2t §SIFRS
2F aSOdzZNAGeEe GKNBFdGa Ay {kdorankafl Hi (KA &l I | ByEQ
and the continuing Indochina wars. When ASEAN was founded, it was in part based
on the desire to create a regional structure that would not only promote trade
liberalization but also moderate intra-regional conflicts in order to prevent war.
Despite some fairly large failures in this regard (i.e. the crisis in East Timor in 1999),
as Amitav Acharya points out, ASEAN has survived and, for the most part, succeeded
in its original security goals.?® As one of these original purposes of ASEAN was to
increase stability in order to facilitate regional economic growth, then it is in the

Indonesia and Post-New Order Reforms: A Consideration for Implementing the Responsibility to Protect
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interests of both Indonesia and the other Southeast Asian nations for Indonesia to
promote the RtoP initiatives. After all, these initiatives are, ultimately, not only
about preventing genocide and other mass atrocities, but also about decreasing the
likelihood of their occurrence through increasing democratization, the rule of law
FYR KdzYly NAIKGI&AQ aidlyRFENRAOD

One area in which the Indonesian government already contributes to preventing and
intervening in humanitarian crises, is through troop contributions to UN
peacekeeping forces. Indonesia has a long history of troop contributions, such as in
the United Nations Transitional Authority in Cambodia (UNTAC) operations in 1992-
1993, the United Nations Mission of Observers in Tajikistan (UNMOT) in the 1990s
and more recently in the United Nations Mission in Sudan (UNMIS) since 2005.
Continuing and perhaps increasing these troop contributions to multilateral peace
operations not only shows Ind2 y Sa Al Qa O2YYAlYSyd G2
concerns (ensuring stability in its regions) but also aids the humanitarian goals of the
RtoP. Additionally, Indonesia has also shown its commitment to protecting civilians
as one of the primary responsibilities of the international community during
conflicts. For example, during its time on the Security Council in 2007-2008,
Indonesia called for more cooperation between the UN and regional organisations as
well as increased funding for the protection of civilians.?” This commitment to civilian
LINPGSOGA2Y A& |faz | LRaAGAGS airdy
preparedness to commit to international efforts to protect civilians in RtoP
situations.

Another way in which Indonesia could become a RtoP leader within the region is
through collaborating with other states in ASEAN and the Asia-Pacific on regional
initiatives. These initiatives could take many forms and could be grafted onto already
existing regional arrangements. For example, one of the first steps towards
implementing the RtoP is information-gathering, specifically for monitoring and
reporting on situations which may turn into mass atrocities. In the Secretary-
DSYSNI f Q& H n nmoonNRwIgetKiczattentibnyto the ineed for the
development of such an early warning mechanism and highlighted the importance of
national and regional information-gathering systems within this. The Secretary-
General envisaged that these national and regional systems would interact with the
UNinordSNJ O KI-agl &8 WizgQ 2F AYyF2N¥NIGAZ2Y
impending crises and thus promote timely and decisive responses.?® A second area in
which Indonesia could show leadership is through strengthening normative
consensus for the RtoP at the national and regional level.

In addition to these examples, there are also numerous advantages for Indonesia
(and indeed, for any state) to support and implement the RtoP. These advantages
are most clearly seen in comparison with states which choose to engage in serious
crimes and violations relation to the RtoP. As the Secretary-D Sy SNJ f Qa

outlines, the cost to states which engage in these violations can be staggering, not
only in terms of the cost to human lives and welfare, but alsoto 0 KS & G I-
term survival. States which engage in these crimes suffer capital flight, the loss of
foreign investment and often the reduction of aid as well as tourism.? Additionally,

Indonesia and Post-New Order Reforms: A Consideration for Implementing the Responsibility to Protect
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the strain placed on resources and the loss of productivity as a result of widespread
O2y FtAO0GAa FYRK2NJ YIaa KdzYlky NRIKGaA
DAGSY LyYyR2ySaAl ihdeperdiice RidNdiydai mads Sumad2righits
abuses, both widespread (the politically motivated massacres of an estimated
500,000 nation-wide in 1965-1966 are a case in point) and localized (such as in the
protracted cases of East Timor and Aceh during the New Order period™), and the
devastating loss of life as a result, it is promising that Indonesia has shown such vocal
support for the RtoP to date. As this report will show, Indonesia has come a long way
with its reform process and there is no benefit (and, indeed, there is very little
likelihood) for it to return to more militarized, authoritarian ways. Hopefully, this
support for the RtoP at international forums will coalesce into implementation over
the next few years and into the future.

| F Ay3 RAAOdza&SR GKS wSaLRyaAroAfAds

strategic interests in supporting its implementation, this report will now turn to the
final section: A Decade of Reformas{1998 ¢ 2008) and recent areas of reform.

Indonesia and Post-New Order Reforms: A Consideration for Implementing the Responsibility to Protect
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3. Section Two: A Decade of Reformas{1998 ¢ 2008)

The aim of this section is to provide a succinct review of the major reform issues of
the past ten years which are of relevance to the implementation of the RtoP in
Indonesia. The purpose of doing so is not to consider the last decade as a whole or
indeed even to consider all of the many issues that could be considered related to
the RtoP. This report therefore leaves aside changes to finance and monetary
policies, corruption reforms, the important changes made as part of
decentralization, regional politics, and religious laws and freedoms.®* While these
changes have had profound impacts on Indonesia more generally, their direct
relevance to the implementation of the RtoP in Indonesia is limited.

The more relevant issues to be outlined in this section are therefore:
Strong growth in civil society

DNBIGSNJ NAIKGAQ LINRPGSOGAZ2Y
Judicial reforms

Security sector reforms (1998 ¢ 2008)

Redress of past gross human rights abuses and a culture of impunity

Each of these five issues will be discussed in turn and their relevance for

implementing the RtoP highlighted. These areas of growth and reform have been
ARSYUGAFASR T2NJ RAalOdzaaizy o0SOFdzaS Sk OK I
OFdzaSaQ 2F O2yFftA0Gd ¢KS&S NeR20G OFdzasSa 2N
repression, a weak or heavily corrupted rule of law, a history of previous violence

and human rights abuses.® Indonesia, unfortunately, has a history of these root

causes of conflict which can, in turn, lead to the future perpetration of the kinds of

mass atrocity crimes that the RtoP is aiming to prevent. Thus these issues are

highlighted because they are both relevant to the implementation of the RtoP in

Indonesia and because they are indicators of the progress made towards hopefully

preventing future atrocities from occurring. That said, while there has been

significant progress made in almost all of these areas towards improving the

protection of human rights and strengthening the rule of law, there have also been

considerable failures to fulfill some of these reform agendas. It should also be noted

that these issues are inter-related and thus some points are revisited in more than

one section.

Indonesia and Post-New Order Reforms: A Consideration for Implementing the Responsibility to Protect
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Strong Growth in Civil Society

One of the most positive aspects of the first ten years of Reformasiwhich is

important for the implementation of the RtoP in Indonesia has been the strong

growth in civil society movements. The significance of this growth should not be

underestimated, particularly when compared with the heavy state repression of civil

society organizing during, in particular, the New Order period (1966-1998).** Given

alsothh & t NSAARSY (G {dzKI NI2Qad R2¢yFlLEt Ay al &
the pro-RS Y2 ONJIReferma&NJ Y8 GSYSy i 62F ¢KAOK &ddzRSY
prominent)®, this rise in the participation of civil society groups occurred at a crucial

historical moment in Indonesian history.

The importance of civil society participation during a process of democratization has

been discussed extensively elsewhere.* Putting aside the continuing debate over

the level of influence that civil society and democratization can have upon each

other, the relationship between the two is thought to be mutually constructive.

Simply put, within any given socio-political context, the growth of civil society and

the strengthening of democratization are in theory dependent upon each other. The

2dz0SNJ LI NI YSGSNE 2F 6KFG YIe O02yaidAiddzisS W
context, but may include organisations which come together intentionally around a

particular theme (i.e. advocacy groups), to voluntary organisations, to mass social

movements, to professional organisations to policy institutions and many more.*’

In Indonesia since the beginning of Reformasi there have been literally tens-of-

thousands of new civil society organisations created which include unions and labour

moveY Sy (1 a = 62YSYyQa INE dzLJa = NBf A3IA2dza I NP d.
professional associations, and mass-based membership organisations.®® This is in

stark contrast to the state of permissible civil society organizing under the New

Order. To what extent these new organisations have affected the continuing

democratization process in Indonesia is debatable®, however, by their sheer size in

numbers and advocacy areas that they cover, they are evidence of a healthy and

diverse civil society which actively participates in social and political activities.

'YRSNJ GKS {dzKIF N2 NBIAYS:E a20AS0e ¢4l a RSLJ
WFE2F0AYy3 YILraaQ R200GNAYyS 2F (KS wmdprm St SC
banning of any kind of mass organizing in Indonesia; pdzii o0 f dzy i f 83X (KS WTf 2
referred to ordinary people who should not have their lives complicated with

LRt AGAOCEE NI GKSNE (KSé akKz2dZ R 0SS Ffft26SR
initially aimed at banning political parties from campaigning at the village levels, this
semi-official doctrine effectively worked to exclude everyday people from politics. It

did so by, in practice, eradicating any kind of mass organizing at the lower levels

which, in turn, meant that no mass-based grass-roots organisations were allowed to
F2N¥YO 'a . SYSRAOGO ! yRSNE2Y RSAONAOGSR Al
LYR2YSaAl Q& dzyaz2LIKAAGAOFGSR NHzNIf YIFaas
of development by political parties, except in brief state-defined pre-election

Ol Y LI A 3 y* taéshikoanR @7 st the political structure of Indonesia was
WAAYLIE AFTASRQ o6& GKS NBXIAYSI NBRdAdzOAYy3I GKS vy
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Another way in which civil society and, indeed, many ordinary people were barred

from political participation was by co-opting many of them into state-run

organisations. For exaY LJX S | ff YSYOSNHE 2F LYyR2ySaiAl Qa
FNYSR F2NOSa LISNE2YYSt oO0lFYR GKSANI alLldzasSavo
B NA2dza OAQGAf &aSNIBAOS 2NHIYyAAl A2y asr &dzOK
ASNDI yiaQ Dhadal Wahitalh dodit®rn/ta being required to join these

2NBI yAAlI GA2yar OAQGAf aSNBIyGa oSNB-IFfaz 206
LREAGAOFEQ LREAGAOFE LI NIesx D2t 1 FN® ! yA2Y:
banned except for the state-run AllkLY R2 Yy S&a Al 2 23&elikStNEk@rja | YA 2 Y
Seluruh Indonesjawhich operated only to control workers and prevent them from

organizing independently.**

There were, of course, civil society organisations operating in Indonesia during the

New Order. These were, however, heavily circumscribed by the regime which used a

variety of legal and ideological methods to either curtail or regulate these

organisations. The most well-known method of government control was the 1985

Law on Social Organisations (UndangUndang Organisasi Kemasyarakatéio.

8/1985, otherwise known as UU ORMAS). Under this law, all organisations had to

FOOSLII (GKS 3I2@SNYyYSyidiQa WwW3adzARFyOSQ |yR &dzl
official philosophy, Pancasilaor else be considered subversive.** Of course, it was

GKS 3F20SNYYSyYy il Qa LINEBNWBIBENasinke@Stedls@tonptbe K2 5 (1 KS
considered subversive, organisations had to not be considered anti-government.

Criticism of the government or its policies was anti-government and therefore

subversive.®

By the 1990s, there were increasingly high levels of dissatisfaction with the Suharto

NBEIAYS YR AY LI NIGAOdzZ F NE gAGK GKS { dzKI N.
more extravagant levels of corruption attracting criticism. By this stage, Indonesia

had started to experience regime fatigue** and there were increasing efforts by civil

society to oppose the New Order. It was during this late New Order period that a

new generation of human rights and pro-democracy organisations began to form. In

true New Order regime style, many of these new organisations were considered

subversive and various methods were used to repress them, including entirely

spurious efforts by the military to discredit them as communists trying to destabilize

the country.*

As the New Order drew to a close, the government stepped up its campaign against
pro-democracy advocates, particularly those associated with the future President
aS3aAF gl GA {dzl I Ny 2 Ldzi NA Q& L yRRayd Hémokfat 5S Y 2 ON.
Indonesia. In one incident in July 1996, troops and anti-riot police attacked PDI
supporters and, in the ensuing violence, five people were killed, 149 seriously injured
and seventy-four others went missing.*® By the 1997 elections and as the economy
began 12 RSGSNA2NI S RdzS G2 GKS 'aAly CAyYylyO
increasingly unpopular and the protests against the government more frequent. By
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early 1998, with prices of basic goods soaring and the Rupiahhaving lost most of its
value, student groups in particular held more and more demonstrations protesting
against the government.*’

In May of that year, the New Order came to an end in a paroxysm of violence which
climaxed on 13 and 14 May. On 12 May, four Trisakti University students who were
taking part in a 10,000 strong anti-government protest were shot dead by security
forces.*® This incident was followed by riots, widespread looting and burning, the
violence of which many believe was engineered by parts of the military.*® These two
days saw high levels of ethnicized violence directed against Chinese Indonesians who
were made scapegoats for the spiraling food prices and cost of basic goods. These
two days also saw the mass rape of predominantly Chinese Indonesian women. The
exact number of victims of these rapes is unknown because it is believed that the
majority of cases went unreported.® Public anger towards the government
increased as did the number of protestors. On 18 May, thousands of mainly student
protestors occupied the DPR/MPR building (the parliament house), demanding
reform (Reformagi and the resignation of President Suharto. Finally, on 21 May
1998, after thirty-two years of authoritarian rule, Suharto announced his resignation
and ended the New Order.

Ten years later, civil society in Indonesia has come a long way from the days of
restrictions and intimidation that were a way of life for many pro-democracy
I R@20FGS&a dzy RSN 4GKS NBIAYSP® Ly GKS
although civil protests continued on and off, the mass mobilization of students in
particular ended.> For a short period of time, the many different factions which had
made up the pro-democracy and Reformasimovement had united to oust Suharto
and, with that goal achieved, they then divided again into their various interest
groups.®> Over the next few years with the removal of regulations controlling
organizational activities, the number of NGOs and other civil society organisations
increased at a rapid rate, with an estimated 70,000 NGOs operating in Indonesia by
2000 A great many of these NGOs are structured around development and
poverty reduction, including self-help and microfinance activities at a local level.
Others congregate around particular social or political issues.

In conclusion, these many new civil society organisations which have been created
over the past decade in Indonesia are a positive sign of democratic norms becoming
increasingly entrenched in the Indonesian political system. In terms of promoting
and implementing the Responsibility to Protect, this is positive in terms of potential
civil society engagement with the principle. There are, however, some challenges to
be faced with this vast number of new NGOs. These challenges include: many of
these NGOs are fragmented along sectoral lines with a lack of coordination between
groups working on similar issues; many are weak organizationally and have low
levels of capacity to improve this; and there are very few mechanisms through which
these organisations can be held accountable to the communities which they
endeavour to help.>* Despite this, these conditions are improving and the
strengthening of NGOs and the coordination between these various organisations
are both signals of a strong civil society movement in Indonesia into the future.
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Greater Protection of Human Rights

Undeniably, the level of protection for human rights in Indonesia has substantially

improved over the past decade. In those early days of Reformasafter the downfall

of the New Order regime, it was clear that there was the need for far-reaching

reforms, particularly in improving the protections of rights. The man who took over

FNRBY {dzKINI2 FYyR K2 0SOFYS GKS GKANR LINE:
Vice-President, Bacharuddin Jusuf (B.J.) Habibie. Scorned by many in the government

and in the pro-democracy movement at first, Habibie was seen as the last, desperate

attempt for the New Order to retain power. To the surprise of most, however,

Habibie turned out to be a reformist President.”® In the seventeen months of his
LINSAARSYyOesz | I06A0AS 20SNBIFIS &a2YS 2F GKS Y3
post-colonial history. Among the many changes made during the Habibie

administration, long-term political prisoners were released (some of whom had been

in jail since 1965), freedom of the press and to establish political parties was assured

and the necessary grounds were laid for decentralization, the independence of East

Timor and an overhaul of the constitution.>® Under the subsequent two Presidents,

the late AbdurraY 'y WDdza 5dzND 2 KAR ¢6K2 OFYS G2 LRs
and who was replaced by Megawati Sukarnoputri in mid-2001, these initial steps to

reform were mostly consolidated. For the first time since 1955, free and fair

elections were held in both 1999 and 2004 and the 1945 Constitution was given a

muchy SSRSR NBGAaA2Y 002 06S RA&AO0OdzZA&ASR FdzNIiKS|
first administration, there has been further gradual progress made towards

strengthening the protection of rights in Indonesia. This part of the discussion on the

protection of rights is closely tied to the following consideration of legal and judicial

reviews, with both the progress made in these areas as well as some disappointing

setbacks taken into account.

It is fair to say that, after the installment of each new President since the beginning

of Reformasithere have been renewed hopes of dramatic reform, particularly in the

area of human rights. Reforms have gradually occurred and continue to be

implemented, yet as each new administration inevitably struggles to fulfill promised

reform agendas, optimism quickly fades to disillusionment. As one observer of

KdzYly NRARIKGAQ €S3IIFEf NBEF2NY AY LYR2YyS&aiAl I \
that public skepticism pervades about the effectiveness and underlying motivations

0SKAYR NBOSYyi( RS@OSt2LIYSy(a Nysstitdd Sher& dzY | y NRA
have been major improvements made in the legal protection of human rights in

Indonesia in the last ten years. Much of this progress, however, has been in

strengthening and improving legislation and policies, rather than in greatly improved

practices on the ground. Put another way, while Indonesia now has quite a

respectable level of protections in place to guarantee the rights of its citizens (some

of which are outlined below), for ordinary people, it is sometimes difficult to see

these new protections in practice. Given these circumstances, it is understandable

that people feel cynicism about political leaders, their policies and whether or not

reforms have the ability to achieve any true change.™®

Tim Lindsey and Mas Achmad Santosa, two leading scholars on Indonesian law, see
GKA&a RAESYYlI Ay (GSN¥xa 2F K2g GKS WySg Il ¢a
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policy promises and national agendas. They will likely do so for the some years to
O 2 Y8 rar®of the reason for this lagging behind may be accredited to a lack of
political will and inertia on the part of government departments and relevant
sections of the security forces to carry out these reforms, however, some of the
delay is also the result of the limited capacity amongst, in particular, local
government offices to comply with reform policies. This delay amongst local
government offices may also be the result of a lack of local political will to comply
with reforms as well as ongoing problems of malfeasance and corruption amongst
local governments.® To its credit, the central government has attempted to
overcome this delay in the implementation of its policies. Accompanying the
RSOSYUNY t AT FGA2Y 2F J20SNYYSyld LRSSNI AYy Ly
Law No. 10/2004 on the Formulation of Laws and Regulations included guidelines on
the harmonization of local by-laws with human rights standards. While there
continues to be high levels of dysfunction and delay in this harmonization®, it is
hoped that this will gradually improve over the coming years.® For the protection of
human rights, this means that, as with many other areas of reform in Indonesia,
while the framework is now fairly well placed at least in theory, it will be some time
before government institutions (both central and regional) implement the reforms
fully in everyday practice.

Despite evidence of cynicism over the effectiveness of reforms, particularly within

GKS FTNBF 2F LINRBGSOGAYy3a LIS2LX SaQ NARIKGAZ
GKAOK KlFa &a4SSy a42YS YINJISR AYLINROSYSy
LYR2ySaAl Qa AYyONBIFaAy3d O2YYAUYSyd G2 Ayl
norms. Over the course of the past ten years but in particular during the first few

years of Reformasi Indonesia ratified numerous instruments, including the

Convention against Torture and other Cruel, Inhuman or Degrading Treatment and

Punishment (but not the Optional Protocol), the ILO (International Labour
Organisation) Conventions on Freedom of Association and Protection of the Right to

Organise, and the International Convention on the Elimination of all Forms of Racial
Discrimination. Further important instruments which have been ratified in 2005

include the International Convention on Civil and Political Rights (ICCPR, in Law No.

12/2005 and Law No. 39/1999 on Human Rights, discussed further below) and the
International Covenants on Economic, Social and Cultural Rights (ICESCR).%* The

ratification of these international human rights instruments are significant and

positive steps and indicate commitment on the part of the Indonesian government

G2 NBF2NY Ay (GKS |INBF 2F NAIKGAQ LINBOISOGA2:
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In addition to acceding to these and numerous other international legal instruments,
Indonesia has also allowed for increased UN monitoring. During the New Order era,
Indonesia at times displayed a somewhat reluctant attitude towards international
Y2YAG2NRY I 2 RuatkrdY Singe thelBeginiiny af ®efatmasihowever,
numerous monitoring missions have been allowed (though not entirely
unhindered®) into Indonesia, such as: the Working Group on Arbitrary Detention in
1999; the Joint mission by Special Rapporteur on extrajudicial, summary or arbitrary
executions, the Special Rapporteur on torture and the Special Rapporteur on
violence against women in 1999; the Special Rapporteur on the independence of
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judges and lawyers in 2002; and the Special Representative of the Secretary-General
on the situation of human rights defenders in 2007.%® This new willingness to accept
international monitoring since the beginning of Reformasican be viewed, perhaps,
as a product of both genuine progress towards increasing openness on human NJA 3 K U
AaadzSa a ¢Stf 4 LYR2YSaAl Qa RSAaANB
O2YLIX ALYyl 6AGK AYOGSNYylFGA2yLrf adlryRINRA
the UN Human Rights Council also places a certain pressure on Indonesia to show

that A0 A& O2YYAGGSR (2 AyOaSNyraiazylt O
issues and therefore must show its full support for the Council and its special
procedures. This commitment by Indonesia within international relations towards
upholding and protecting human rights is beneficial for promoting and implementing

the Responsibility to Protect because: (a) it shows a willingness to discuss issues to

R2 6A0K NARIKGA FYyR (KS LINB@GSyiGAz2zy 2F Yl aa
international commitments, the government has already legally bound itself to it

upholding the rights under these assorted treaties and conventions which, in turn;

(c) provides an existing platform upon which to engage with Indonesian officials

about these issues. This is, of course, in addition to the fact that Indonesia has

already shown its support for the RtoP at international forums, such as the recent

General Assembly debate on the matter in July 2009.%

2KAfS GKSNB A& OFdzaS FT2N K2LIS ondKSy & dzN
commitments to protecting rights and engaging with the Responsibility to Protect,

the massive task of implementing the reforms and practices necessary to prevent,

ultimately, the reoccurrence of mass atrocities must be understood as the difficult

and long-term challenge that it is. As stated, the level of legal protection of rights in

Indonesia has come a long way over the past ten years, with much of this progress

the result of dynamic civil society pressure upon government. These reforms,

however, are but the beginning of a process that will take decades. Indonesia is a

country undergoing the process of democratization after long-term authoritarian

rule. This process will continue to be, as Michael Malley correctly foresaw shortly

after the 1999 elections, a protracted transition, stalled by political torpor due to

both the agendas of competing elites and the practical dilemmas of overhauling the

inherited system.®® Added to this is the fact that a great many of the older political

elite (and their collusive, patronage business connections) still in power today came

to power under the New Order, a fact which draws some criticism about the viability

of the push for change coming from politics.®® As Edward Aspinall has described this

dilemma within Reformas LJ2f A 0 A O0as> WgKSyYy {dzKI NG2Qa 32
principled opposition remained weak, allowing for a rapid consolidation of the ruling

coalition which had underpinned the New Order, the subsequent blurring of the
RAGAAAZ2Y 0S06SSy Gd:EET 2MBYNIGSIAES HYWRR  Gyadiav SINdRadzaEl)
RSY2ONI GAO (NI yaAlaAzy yR 02y&az2ft ARIIA2Y®DQ

Often commentators about current-day Indonesia will stress that while Indonesian
RSY2O0ON) O KlFa AYLNROSR 3INBlIife aayoS GKS
democracy with many areas still of great concern in terms of reform.” As can be

aSSy Ay GKS FNBF 2F KdzYly NAIKGAQ LINRGSO
international treaties and the improvement in domestic legal protections, what may
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be achieved in policy is a beginning, but putting it into practice is another matter
altogether. To illustrate the difficult task ahead for achieving real progress in
protecting human rights in Indonesia, this report highlights just two examples of
policy reforms and programs since the beginning of Reformasithe experiences of
which show this dilemma of translating policy into practice.

¢tKS LYR2ySaAalQa bl A2yt [/ 2YYAaaArzg 2y | dzv
Komisi Nasional Hak Asasi Manugias struggled to support and implement human

rights in the face of political stalemate and occasional intimidation. Komnas HAM

was originally founded during the late New Order period by Presidential Decree No.

pn 2F mMdpdpo O60GKAA AYAGALf O02Re& A4 tleeog 2FGSY
dzy LINBOSRSY(iSR Y2@S OFYS IFGSN) LYR2ySaAl Qa
Rights in 1991, the result of which was a recommendation that a human rights

commission be established. The setting up of the commission was delayed initially,
however,bythe5 At A 2NJ W{ Iy il / NHzl Q al &dal ONB Ay b2
of East Timorese were killed, the media coverage of the incident causing

international uproar and bringing world-wide attention to human rights abuses in

Indonesia.”> When Komnas HAM was finally announced in 1993 (interestingly, only

one week before the landmark 1993 World Conference on Human Rights in Vienna),

there was some cynicism as to the intentions behind setting up the commission.” As

YIye adzZaLISOGSRI WiKS Yl Aayto divddNidtg@natiSnal 2 ¥ G K S
ONRA GAOAAY "2THese sugpiiény & HolhasPAM being mere window-

dressing to appease international critics were reinforced by the original mandate of

Komnas HAM under the Presidential Decree.” In these early days of the commission,

Komnas HAM was headed by a senior Army officer, its members were appointed by

Suharto, and had a rather vague mandate about what activities it should be carrying

out, including: disseminating information about human rights; making suggestions to

the government about UN treaties and conventions which should be ratified;

monitoring the implementation of human rights; and carrying out international

cooperation on the promotion and protection of human rights. Essentially, Komnas

HAM had the power to make recommendations about human rights, but it did not

have the power to enforce these recommendations. The commission also had

limited abilities to carry out any independent investigations of its own into abuses of

human rights or to act on complaints from citizens to investigate allegations.”® As

adz0KX GKS O2YYA&aarzyQa YIFIyRFEGS TFILAESR (2
national human rights institutions.”” Despite these limitations, during those last

years of the New Order, Komnas HAM became an often strident supporter of human

rights, readily criticized the government and military, received hundreds of

complaints from all over Indonesia of abuses, and took on several high profile cases,

such as the 1993 torture, rape and murder of the young worker activist Marsinah.”

When the New Order ended, increasing the protection of human rights was a clear
area of needed improvement and thus Komnas HAM was quickly identified as being
an integral part of government reforms in this area. Under Law No. 39 of 1999 (and
later complemented by Law No. 26 of 2000 on Human Rights Courts), the mandate
of Komnas HAM was substantially expanded; it became a statutory authority with its
own annual state budget, allowing for a much expanded scope of programs. The new
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mandate also extended some of the previous powers of research, education and
information dissemination about human rights which include: various education and
training programs for government and civil society organisations; public awareness
activities; and maintaining a documentation centre at their offices.”

Most importantly for the increased promotion and protection of human rights in

Indonesia, however, was that the new mandate for Komnas HAM included greater

investigation and monitoring powers. Specifically, under Laws 39/1999 and 26/2000,

Komnas HAM has the power to carry out investigations to determine whether

incidents which have occurred constitute violations of human rights. If an initial

investigation finds that a gross violation of human rights has occurred (i.e. crimes

against humanity), Komnas HAM then have the power to carry out a further, more
SEGSyaR@B i WONRQ SyljdaANES® Ly OFNNEBAY3I 2dzi
only limited enforcement powers, for example, it only has limited subpoena powers

and has been unable to compel some witnesses, particularly those from the military,

to give evidence for previous investigations.® Yet these are not the most significant

challenges facing these investigations into past abuses. Under Law 26/2000 on

Humay wA 3KG& / 2 dzNIi & S-justicil enquizy Yindd thiat gloss laufan  LINE
rights abuses have in fact occurred, the next step is referral of the case by the

Commission to the Attorney-DSY SN} f Qa h¥FFAOS 6! Dho F2NJ TFdzN
Is the only body that can seek prosecutions into these cases. Once the Attorney-

General receives the case, his office is then supposed to carry out its own inquiry.

¢ KNRdza3K2dzi GKS SIENIeé& HnnnQas GKSNB ¢gta az
cynically, deliberate recalcitrance on the part of the AGO) over which step should be

taken next towards prosecutions. The next step should then be the creation of an Ad

Hoc Human Rights Court to try alleged perpetrators which is enacted by the

President after a recommendation from the parliament (DPR). So far, out of the

numerous cases investigated and referred to the AGO, only two have been

continued by the Attorney-General (discussed further below), namely the East Timor

1999 and Tanjung Priok 1984 cases.

Komnas HAM finished its investigations into alleged crimes perpetrated in East Timor
at the time of the Referendum in 1999. The Commission then made a list of
recommendations as a result of their inquiry (this was prior to Law 26/2000 being
passed), only some of which the AGO took up. The AGO finished its own
investigation in September 2000 which was followed in November by the
introduction of the Law on Human Rights Courts. Shortly afterwards, mainly due to
the high level of domestic and international pressure to see accountability for the
crimes committed in East Timor, the Ad Hoc Human Rights Court was set up by the
parliament.®*

There was hope that this new Ad Hoc Court would usher in a new era of

accountability for grave human rights abuses. The East Timor trials, however,

0SOIYS | FINDOS YR KIS 06SSy ONARGAOAT SR o8
international monitors and civil society organisations.®? A report by the International

/ SYGSNI F2NJ ¢NIFyarAuaAz2y |t WwWdzadAaOS SydGadaft SR
numerous organizational, structural and systemic failures within the Court, but came
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standards, and to achieve legitimacy in the eyes of national and international
observers, rests on the lack of commitment on the part of the Indonesian
government to encourage or permit a process that could lead to genuine
I OO2 dzy &I Allf dnky &ighteen out of the extensive list of potential
defendants given to the AGO by Komnas HAM were put on trial, none of whom was
one of the senior military officers identified in the original Komnas HAM
investigations as responsible for mass atrocities. The purview of the trials was also
limited to only events that occurred between April and September 1999 and only
within a small number of districts, unlike in the Komnas HAM investigation which
examined events between January and September and in many more areas (and no
reasons were given for these limitations).®* In addition, the court became an arena
for intimidation of judges, prosecutors and witnesses. Large numbers of military
personnel were almost always present within the courtroom and there was repeated
KFENl&aayYSyid 2F Ay LI NIGAOdZ I NE 2dzR3S
and other messages.*® The end result was a series of show trials put on for the

AVGSNYFGAZ2YEE O2YYdzyAdeQa o6SySTFAG | yR

the initial trials or on appeal.®®

Shortly after the East Timor trials, the Ad Hoc Court then began trials for the Tanjung
Priok case. To briefly describe this case, in 1984, thousands of mostly Muslim
protestors from Tanjung Priok (an area in North Jakarta) went to the police
headquarters to demand the release of some mosque officials who had been
arrested after an altercation between them and police over an incident at the local
mosque. The police opened fire on the crowd, killing at least sixteen people (most
estimates, however, put the death toll in the hundreds), but this incident also led to
extrajudicial executions, arbitrary arrests, torture and other abuses of at least one
hundred more.®” In 2000, Komnas HAM conducted an inquiry into the incident and
concluded that grave violations had occurred, formally submitting its results to the
AGO in 2001. Finally, in September 2003, the Tanjung Priok trials began before the
Ad Hoc court. Once again, senior military officials identified for prosecution by the
Komnas HAM report were never put on trial, the two most prominent being Major-
General Tri Sutrisno and the now deceased General Benny Murdani. As with the East
Timor trials, all of the fourteen defendants put on trial were acquitted either at the
original trials or on appeal.®®

Since the East Timor and Tanjung Priok Ad Hoc trials, however, the Attorney-

DSYSN}IfQa hFFAOS KFa FLFA{SR (G2 LldzNERdzS Ol

the Attorney-General has failed to follow the recommendations made by Komnas
HAM to pursue investigations into the cases of Trisakti 1998, Semanggi 1998,
Semanggi 1999, the May riots of 1998, the enforced disappearances of persons
during 1997-1998, Wasior 2001-2002 and Wamena 2003 (some of which are
described briefly in the last part of Section Two).* This refusal by the AGO to pursue
these cases through its own investigations and then to the Ad Hoc court constitutes

I &SNA2dza dzy RSNX A Y A Y 3P 2he strangtheniny 6t Komnnasa Q
f
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for past and present grave abuses. The lack of political will and intimidation by the
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military shown in the only two cases to be brought to trial as a result of Komnas

| 1aQa Ay@SadAaridArAzya Aa SOARSYyOS 2F GKS @S
KFra 0SSy LINPYA&ASR o0& K dadleyienthtibndTKelcdrrent NS F 2 NI &
investigations underway by Komnas HAM (including the cases of the 1965-1966

Massacres, the Mysterious Shootings of 1983 and the Talangsari 1989 incident) are

likely to receive the same indifference and refusal to investigate further by the AGO.

5SaLIAGS (GKS&AS FyldlF3a2yAradAao F2NDOSa Yl {Ay3
members continue to perform with a high level of professionalism, dedication and

integrity, making Komnas HAM a very well-respected human rights body in Indonesia

and the region.**

¢tKS aSO2yR FINBI 2F NAIKGAQ LINRGSOGAZ2Y HK2
policies into practice is that of the two National Action Programmes of Indonesian

Human Rights (RANHAM ¢ Rencana Aksi Nasional Hak Asasi Marnudise first

coving the period 1998-2003, the second 2004-2009. The first RANHAM was

established by Habibie by Presidential Decree No. 129 of 1998 and was, in essence, a

G22t G2 023K NIAAS (GKS LINPFAES 27F KdzYly
coordination on these issues across the various relevant government departments.

The main elements of the RANHAM 1998-2003 were: the ratification of various
AYOGSNYFGAZ2YEFE KdzYFy NRIKGAQ AyadNdHzySyda oa
Convention on the Elimination of All Forms of Racial Discrimination); the distribution

of information and education about human rights; and decisions on which areas of

KdzYty NAIKGEAQ LINRBGSOGAZY &K?28AH sedw® LINRA 2 NA
RANHAM 2004-2009 had much the same list of goals, but also included
AGNBYAGKSYAYy3d KdzYtry NARIKGAQ AyadAaddziazya |
Y6 GA2Y L § YR NBIA2YI fSaAratlraArAzy 6AGK K
monitoring, evaluation and reporting on progress made thus far.** However, the

main problem with both RANHAMSs has been that the various goals and schedules

set under their auspices have rarely been met. In particular, international human

NAIKGAQ AyadNdHzySyida (GKIFIGd 6SNB adzilolraSR (2
RANHAMs have not been, the UN Conventions on Genocide and the Rome Statute

being two clear examples of this. While the existence of the RANHAMSs shows the
LYR2ySaAly 3I208SNYyYSyidQa O2YYAdYSyd G2 1
agenda, the failure to achieve scheduled tasks highlights failures to fulfill reforms in

this area. The government has yet to announce the next RANHAM for 2010-2014,

but it will be interesting to see if currently unachieved tasks and ratifications listed

under the 2004-2009 Programme will be relisted or simply dropped.

(0p))
(0p))

In summary, there is a distinct disjuncture when considering the level of human

NAIKGAQ LINRPGISOGAZ2Y AY IRgfdRayiGnilie bne Bady OS (G KS
particularly within international forums, Indonesia has drastically improved its

commitment to upholding human rights. It has ratified numerous international

KdzYlty NAIKGAQ AyaidNdHzySyda FyR LI NGAOALN GSR
the other hand, however, when it comes to putting these reforms into practice and

fulfilling the promises of Reformasiof greater accountability for abuses, there have

0SSY ydzYSNRdza FlFAfdNBaADP ¢KS RAFFAOMZ GASa ¢
institution, Komnas HAM, and its attempts to bring perpetrators to trial, as well as
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the challenges of implementing the RANHAMS are but two examples of this. While

0KS LYR2ySaAly 3J20SNYYSyiQa 200A2dza O2YYA
bridA2ya yR NBIA2yLFf 02RASa 2y AYLINROAYy3I |
support for the setting up of the AICHR, discussed in Section One) is promising for

promoting and implementing the Responsibility to Protect in Indonesia, advocates of

RtoP must also be aware of and support efforts to overcome the many challenges

faced when implementing reforms.

Judicial and Law Reforms

The reform efforts made within the Indonesian judiciary and legal system more
broadly are another important issue crucial for the implementation of the
Responsibility to Protect. Legal infrastructure and governance reform are clearly
priority areas when it comes to the promotion and dissemination of civil and political
rights, rule of law, and democratic governance norms necessary for realizing the
RtoP. The relationship between strengthening the rule of law and preventing the
kinds of mass atrocities targeted by the RtoP has been extensively discussed in
YdzYSNR dzda F2NHzrad® ¢KS NBOSYyld DSHEMINBS t NSO S
Genocide: A Blueprint for U.S. Policymakiensexample, highlighted strengthening
the rule of law as one of its key recommendations for early prevention strategies.”
In Indonesia, there have been several positive advances made within judicial and
legal reforms. In this report, for example, the improvements made to the
Constitution and the overturning of various, draconian laws are highlighted as
positive advances. However, as was outlined in the previous discussion on the
protection of rights, many legal reforms made over the past ten years will take many
more years to realize in practice.

WAGK2dziT R2dz0G>X AYLINR@OSYSyida KIFI@S oSSy
AaAyO0S GKS SyR 2F GKS bSg hNRSN® ! a 2
Suharto, most people viewed the courts as a symbol of the regime and its control

over society. Judges exercised their power systematically to remove basic freedoms
YR LINB@SyYy(d | 00Saa G2 % a3 dignifkéht aleadNd G KS O2
concern remain with regards to the reform of the judiciary in Indonesia (some of

which are discussed below), the positive reforms already in place lay the foundations

for further progress, all of which are beneficial for operationalising the RtoP.

One of the most significant improvements made in terms of law reforms in Indonesia
during the Reformasiperiod has been the overhaul of the 1945 Constitution. This
/| 2yaidAddziAzy g1 a GKS wSLJzmtAO 2 7F-timeyR2y SaAal
document that gave the President authoritarian, highly state-centred and centralized
powers. It was originally drafted during the Japanese Occupation period (1942 ¢
1945) by a committee of Nationalist leaders, including many of those responsible for
much of the early legal infrastructure of the nascent republic, such as Supomo and
Yamin.®” The original 1945 constitution was replaced briefly in 1949 by a federalist
constitution during the short life of the Republic of the United States of Indonesia,
odzi AG sl a OGKSYy agAafate NBLIXFOSR o0& (KS y
Constitution. The 1950 version was a far more liberal document, but this version was
revoked in 1959 by President Sukarno who unilaterally decided to return to the 1945
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Constitution and, at the same time, ended the parliamentary party system,

effectively securing greater powers for the President and instituting authoritarian
rule®5dz2NAy3 GKS f1Lad eSIFNBR 2F (GKS {dzl I Ny2 S
symbolically stripped of any semblance of independence [and] became little more

GKFY +Fy  Redzy OfiundelawiNK 9 oft196850a Judicidl Paivep, Gor

SEFYLX ST GKS 2dRRAOAINE 461 & YIRS +y AyaidNH
Fff26Ay3 GKS t NBAARSY(d G2 APbeBuBaNS | G oA f
came to power following the massacres of 1965-1966, this weak and corrupted

judiciary, in addition to the strong powers of the 1945 Constitution, remained.

The legal position of the judiciary under the 1945 Constitution was technically

independent of the legislative and executive arms of power. In practice, however,

the judiciary became notoriously corrupt, highly partial to government concerns and

I OljdzA SaO0Syid (G2 GKS NHzZ Ay3a FlLYAteQa yR (GKS
RSAONAOSR (GKA&a aAddzr A2y RdAzZNAYy3 GKS bSé h
structural limtson2dzR3ISaQ AYRSLISYRSyOS YSIyd GKFG G
recover from the degradation visited upon them by Soekarno and, indeed, sunk

FAdzNIG KSNI Ayid2z O2NNHz2IiA2y S o6f | GFYyThiswhsz € A GA O ¢
ingrained into the judicial system in numerous ways. For example, Law No. 14 of

MpTtn [/ 2YOSNYyAy3a GKS .1 &aA0 tNAYOALX Sa 2F W
Law No. 19 of 1964), the power of the Executive to interfere was ostensibly
removed. However, under this same law, the four branches of the judicature (the
General, Islamic, Military and Administrative Courts) were put beneath the power of

the Supreme Court. On paper, this ensured the independence of these bodies. The
Supreme Court and the other Courts, however, were in turn placed under the power

of relevant Ministries. The Ministry of Justice, for example, had financial and
administrative control over the lower courts and the Ministry of Defense had the
same powers over the Military Courts.'® As such, these different judicial bodies
$unctioned essentially as arms of the cabinet, with no real autonomy and a
Oz2yasSldsSyd f I'SanotrF mode yracticaz vy dnSwhicth the New
Order government could ascertain the continued support of its court officials was by
forcing all lower-court judges to join the civil service. This, together with the fact that

the Ministry of Justice controlled the lower courts, meant that if judges wished to
NEBYFAY SYLitzeSR:E GKSé& 6SNB G2 | 8% dza
Altogether, it made for a system that actively discouraged dissent and encouraged
unfailing loyalty to the regime.

y

I'
f

(0p))
ax
O«
(0p))

Since 1998, there have been numerous efforts to address these weaknesses and
corruption within the judiciary. In terms of building new institutions to strengthen
the judiciary, a new Constitutional Court (Mahkamah Konstitugiwas established in
2003 as part of the Constitutional amendments (some of which are addressed
below); as well as the Judicial Commission (Komisi Yudisiain 2005, also as a result
of the amendments. The new Constitutional Court holds the power of judicial review
YR KFad 06S02YS | NRodzald AyailuAaddziazy @A0K |
impressive levels of independence and has exhibited competence far higher than
that of other Indonesian cour(i 8°®%The Judicial Commission is an independent
institution made up of former members of the judiciary and public with two main
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functions: (1) to monitor the behaviour of judges; and (2) to propose appointments
for the Supreme Court to the parliament.'®® While the Commission has no powers to
sanction misbehaving judges, it can refer the matter to either the Constitutional or
Supreme Courts for further action. Since its inception, it has received hundreds of
complaints of judicial misconduct and has made numerous recommendations as a
result, but it cannot compel the other two courts to act (i.e. it could not force the
Supreme Court to act against its own judges, with much ensuing controversy).'%’
Also, the powers of the Supreme Court, for so long subsumed under the Justice
department, were given an overhaul, moving the organizational and administrative

O2y NRf 2F GKS ylIiA2ylf O2dzNIia G2saiiKS { dzLIN
atapz NBF2NXad ! a { AY2sAtu atajrieformskappéar td idE dzZSRX (i K
FOKASPSR X GKSAN AYyiUSYRSR LiJdzN1J32asSay A YLN

32 &S NIJY $heé (ddmage done by decades of political interference and
suppression of the judiciary, however, will take a long time to be undone. While
these and other reforms to the judicial system over the past ten years have
substantially improved the independence of the judiciary, corruption, low
managerial capacities and competence levels remain a challenge.*®

Returning to the issue of the 1945 Constitution, however, there were a series of
amendments made to it during the early years of Reformasisome of which have
direct impacts on strengthening the rule of law and improving the protection of
rights in Indonesia. There were four rounds of amendments made: in October 1999,
August 2000, November 2001 and August 2002. While it may have been better to do

F6le 6AGK GKS wmonp /2yaitrddZdirazy |t

review and drafting committee for reforming the constitution (in the MPR chaired by
Jakob Tobing) took a somewhat messy, patchwork approach, not wanting to
introduce any drastic changes.*® The changes that were made by the end of the
amendments, however, did much to improve the Constitution from the short,

authoritarian and highly centralist document thatitwl & Ay 42 | Y2 NB WwWa2 LJ

RSY2ONI GAG NHzA S 6221 0Q

Without describing these many changes made as part of the four rounds of
amendments, those which are more relevant to implementing the Responsibility to
Protect include: first, after years of authoritarian rule under Suharto who exercised
extensive Presidential powers, there were limitations placed on these powers. The
number of five-year Presidential terms possible to be served was limited to two

(meaning that SBY must step down in 2014), the PresidentQa f S3IA &t I A GBS LR g

reduced to being able to submit bills and approve new laws and limits placed on
his/her ability to veto legislation or dissolve the parliament. Furthermore, in the
third round of amendments, rather than being elected by the MPR (one of the
parliament houses), the President had to achieve a popular mandate and be directly
elected by the people.'? The second very important area of reforms was the
amendments made to extricate the military from politics. Some of these changes will
be discussed further in the following discussion on security sector reforms, but the
most important of these were the separation of the police from the military (and the
division of their responsibilities, external defense the purview of the military and
internal security and law enforcement that of the police), the removal of the military
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from its longstanding appointed seats in the parliament, and the regulatory powers

over the security forces were taken away from the military and police and given to

the legislature.™ All of these forms were substantial steps forward in dismantling

the military pervasive political power that had dominated much of the New Order.

The third and perhaps most significant part of the Constitutional amendments when

considering the implementation of the Responsibility to Protect, however, was the

introduction of what forms a bill of rights. This introduction of the lengthy and
O2YLINBKSYyaA@dS [/ KFELWGSN -t G2 GKS [/ 2yadaAiddzd;
OKIy3asS G2 (KS IBtNidZ3dthoditdrian Mresidefitidl Si0ds [and]

tempered [it] with clauses lifted directly from the Universal Declaration of Human

wA 3AK G & YoHosevery thetilusion of Article 11 (2) of the UDHR which says

that people should not be prosecuted under retrospective legislation was cause for

a2YS O2yOSNy o Ly S&aaSyoOSs GKS | NBdzySyi ¢
LINEGSOGA2Y FNBY LINRPaASOdziAzyQ F2NJ ONAYSa L
because protection from crimes against humanity and other grave human rights

abuses was not constitutionally assured until those amendments.**®

Another area of much needed legal reforms since the beginning of Reformasihas

been the overturning of previous laws that were used during the New Order to

silence those who opposed the regime. In particular, the overturning of the Anti-

Subversion Law (The Law on Subversion, Presidential Decree No. 11/1963,

AYO2NLIR2 N SR a | adladziS-aasAyHE@ IbRIPA @ik Mapc
the Criminal Code (Haatzaai ArtikelenArticles 154 and 155 of the KUHAP, Kitab
UndangUndang Hukum Acara PidanaThe Anti-Subversion Law, originally

introduced by the first President, Sukarno, during the Konfrontasiperiod with

Malaysia, was retained and made into a statute by the New Order government. The

G662 YIAY ONARGAOAAYA 0@ KdAibvefsioNBwAWEré:a Q | RO2
first, its deliberate vagueness and sweeping powers (the Law was so ambiguous and

wideNI yI3AYy3I GKIG | WYadzoOSNARAGS | Ol QsahyOf dzZRSR
WHGKNBFGQ (2 yIFIdA2ylFf adroAfAder &aSOdaNRAGE
detainment capabilities (such as the power to detain suspects without charge for up

to one year, after which this period could be renewed indefinitely).!* ¢ K S WK I G S
s26AYy3Q | NIAOESAE dzy RSNJ GKS [/ NAYAYIlLf /2
defendant had done something to cause hate towards the government in any way)

were often used in conjunction with the Anti-Subversion Law as joint charges served

against those who criticized the government. While the Anti-Subversion Law was

repealed early in the ReformasLJISNA 2 R A0 ¢+ & y20-a8zAKAQHANT
articles were struck out of the Criminal Code by the Constitutional Court.**’

Unfortunately, Article 160 on incitement was retained by the Court and continues to

be used against those who criticize the government. The & NA | € 2F tF Lzl y |
activi 80X . dzZl GF NJ ¢FodzyAS AY Hnandg 2y OKINASa A
and the detention of four staff members of the Banda Aceh Legal Aid Foundation

(LBH ¢ Lembaga Bantuan Hukymn July 2007 over suspicion of incitement are

recent examples of this.*®

RS

Thus once again, it can be seen that both impressive positive changes as well as
some challenges remaining in the area of judicial and legal reforms. The
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Constitutional amendments of 1999-2002 brought about numerous improvements
and began a raft of institutional reforms in Indonesia. Some, but not all, of the
draconian laws used to suppress dissent during the New Order have been
overturned. However, once again, the greatest challenge over the coming years will
be to implement fully the reforms begun in the past ten years. For a country going
through the slow process of democratization following decades of authoritarian rule,
these judicial and legal reforms remain a crucial area of work for implementing the
Responsibility to Protect.

Security Sector Reforms (1998008)
The fourth major issue of direct relevance for the implementation of the
Responsibility to Protect in Indonesia is that of security sector (primarily the police
and military) reforms during the first ten years of Reformasi These security sector
reforms have seen some impressive changes made since the end of the New Order,
however, there have also been some considerable setbacks. There are three main
areas related to security sector reforms that this report will address. These are:
e ¢KS OKIFIy3aSa YIRS (2 LyRZ¢ntadMNes@al | NY SR
Indonesiasince 1998, including the separation of the police from the military
YR NBRdzOGA2Y 2F GKS YATAGI NEBQA NERf
institutional engagements in politics;
e ¢KS ySSR (G2 RAaAYIYy(GfS GKS YAftAGINERQAa (S
e The involvement in the economy and financial interests of the military.

w»

¢tKS YSSR FT2NJ NBF2NY 2F LYR2ySaAil Qa &aSOdzNR
the most urgent issues since the beginning of ReformasiThe long-time dominance
of the military in politics and many other areas of life during, in particular, the New
Order has made these reforms an area of priority to ensure that the power
structures of the militarist, authoritarian regime are dismantled. The first major
efforts made in terms of security sector reforms were those carried out as part of
the Constitutional amendments (addressed above) in conjunction with various
parliamentary Decisions (TAP or Ketetapan.® What these legislative and
constitutional reforms aimed to achieve was essentially the destruction of the so-
Ol f f SR WR daiwifungd dpje ol the? sfilidary. dOriginally discussed by
Nasution, the main military actor during the Sukarno period, dwifungi grew under
the New Order to become a central part of military doctrine. According to Suharto
KAYAaSt T WAY ( KuSureltheRitdrshasivo yunctiods)thatSs, ag
an armed tool of the state and as a functional group to achieve the goals of the
NB & 2 f ‘Hziivhae tfisbeSsentially meant was that the military carried out both
defense (both internal and external) and political roles (including its approximately
one-fifth unelected hold over seats in the DPR and almost one-third of seats in the
MPR, the two parliament houses), removing any pretense of the armed forces being
beneath civil control. This dwifungsi was further entrenched via the territorial
command system, addressed below.

Getting rid of the dwifungsiof the military is an essential step when considering

LYR2YySaAl Qa RSY2ONI GATIGAZ2Y LINROS&aa yRX A
Responsibility to Protect. As Beeson and Bellamy have pointed out, for example,
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ASOdzNAGe aSO02NI NBF2NY WO2y G NAo6dzi Sa
RANBOG laaradlyosS (2 o6NRMRISNSpdiiN®tbdSHE & S
the military and its removal from the legislature were amongst the first tasks to be
achieved in the reform of the Indonesian security sector. As part of the
Constitutional amendments (particularly in the second round), therefore, two
significant changes were made: (1) a distinction was made between external defense
which remained the responsibility of the military (by then renamed the TNI ¢
Tentara Nasional Indonegiand internal security and law enforcement, which was
made the responsibility of the police; and (2) the legislature was given the power to
regulate both bodies.’? Separating the police from the military was a crucial step
because, particularly during the New Order period, the line of responsibilities
between the two organisations blurred considerably, to the extent that the military

also carried out most policing functions.’”® Other early changes made during
Reformasir A YSR i RA &Y ydwifuhggimcluded gheir idmbek af | NB Q &
seats within the parliament being at first reduced and then entirely removed by

2004'?* the withdrawal of current military personnel from civil posts in 1998; the

withdrawal of the military from Golkar in 1999; and the disbandment of Bakorstanas,

the domestic security agency of the New Order coordinated by the military.'?® These

were early and concrete steps taken in security sector reforms, yet there remains a

great deal left to be done to realize the goals of these early reforms.

The second area of urgently-needed security reform is the ongoing military territorial

command structure. The YA £ AGF NB Q& GSNNRARG2NRAFE O2YYlF YR 3
worrying hangovers from the New Order in Indonesia today. In essence, it is a

RdzLJX AOF A2y 2F WIHGKS FSIFGdz2NBa |yR FdzyOlAz2ya
ASNDSwae a4 OUKSBY TAEYREX NEHa B0agmeBixhy | G Ay 3 3
AGNHZOGdzNBE AGasStFs Ad 2NRIAYFGSR Ay (GKS €0
FNY¥SR F2NDSa RSSLX & Ay (KS SO02y2YX® | yR LR
practical terms, this means that there is a corresponding military position to that of

each civilian position at every administrative level in the country, from the provincial

level all the way down to the sub-district and village levels.?® Disappointingly, there

were reforms on the table in 2000, but these were abandoned during the same year

under pressure from the military.*® There also appears to be little chance of the

structure being undone in the near future. In the 2003 Defense White Paper, for

example, the TNl argued thatit K R G2 NBGFAYy GKS &aidNWzOG dzNB A
G2 GKS LIS2LX SQ FYyR (KIFIGYX G2 NBY2@0S (KSY -
O2yaidAriddzisS |y Wl o6 dio&ai)sfthe milikad). 'F@EtNemor§ 8 8 Sy 0S5 Q
shortly after his reelection in 2009, SBYcalf SR F2NJ 'y WAYONBIF aSRQ {8
structure for the military, supposedly to help combat terrorism.*** One of the most

worrying aspects of allowing for the territorial command system to continue (or,

worse still, be expanded), is that this system greatly facilitates § KS YAt A0 NB Qa
FAYIFYOAY3IQ | OGAGAGRSE GKNRAdAK2dzi GKS O2dzy i

This leads to the third area of important security sector reforms regarding the
YATAGI NEQA Ay@2ft gSYSyd Ay (GKS SO2y2Yé | yR
involvement of the military in the Indonesian economy has a long history that
stretches back to at least the early days of the independence Revolution against the
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Dutch (1945-M tbn cpv @ ¢ KA & gl & LI NIfe& RdzS (2 GKS | N
Revolution as mostly groups of haphazard militias, or lasykar and former members

of PETA (the Japanese-sponsored volunteer militia during the Occupation) which

only later developed into the Indonesian military. During the Revolution itself,

{dz] I Ny 2Qa 0 St Srtdadz8astl Brokehad@deNd/ maistain at best

only partial control over the newly formed army. It was during this time, therefore,

OKFG GKS | Ny et Ay @aySRQ I 20 2HEKSEH2 NI Ada 2 LISNJ
of its soldiers. Suharto himself, during his time as an army commander in Central

Java and the Special District of Yogyakarta in the 1950s, became very adept at

finding alternate funds to support his soldiers.*

Gradually throughout the Sukarno period, the military expanded its economic

interests to include former (seized) Dutch companies and state-owned enterprises.

Under Suharto, the involvement in business activities (both legal and illegal) by the

military increased to incorporate businesses in all areas of the economy. This

expansion of SO2y2YAO AyiSNBadGa yrR O2yiNRfasz Iz
favouritism, [meant that] the military-linked businesses became a dominant

economic force. For example, the military took over ownership of privatized state

companies, gained vast forestry exploitation rights, and enjoyed favoured access to

32 SNy YSyid 02y i NI O&4rbe side of hdvgsemSaitticontrofietR ONB RA (i
08 GKS YATAGFENER aK2dAZ R y20 0S dzyRSNBaGAYI
net assets were estimated at Rp. 2.2 trillion (approximately US$235.4 million) while

AGAd WTF2dzyRFGA2Yya YR O22LISNI 0A0S3aQ KIFER 3INP
(approximately US$350 million).**® These economic interests of the military,

K26 SOSNE O02YS I { elmingifil@drkcontioRoded tiie arindd Hkes W dzy R

and fuel human rights violations. They also contribute to crime and corruption,

AYLISRS YAfAGFENE LINRPFTSaarAz2yFfAaYEZ® yR RAAGZ2

In late 2004, Law No. 34 of 2004 on military businesses was passed which mandated

GKFG WOgBAGKAY FTADBS @SEFENEX (KS 3I320SNYYSy

I NB 26YSR IyR 2LINIGSR o6& GKS™ mondtheld I NBEZ 6 :
beginning, however, despite promises from SBY that he would support the Law and

indications from the military that it would comply, progress was slow. The Minister

of Defense himself during this period, Juwono Sudarsono, made excuses for the
YATAGIENEBQAa 101 2F LINRPINBaa RBoyTdaark®dr [ ¢ | yI
the Transformation of TNI Businesses (TSTB) failed to implement any of the

proposals it put forward in 2006 and 2007.** In October 2009, only five days before

the expiration of the deadline imposed under Law 34/2004, SBY announced

Presidential Decree No. 43 of 2009 on the Takeover of Business Activities of the TNI.

¢tKA&d 5SONBS aSia dz2LJ I yS¢g WhOSNEAIKG ¢SIYQ
of military businesses.”®* ¢ KA & W2 FSNESSAYy3IQr K26SOSNE R2S:
will have any managerial role in the restructuring; a restructuring which will only be

the result of regulations which are to be set by the commander of the TNI,

regulations which yet to eventuate.** The failure of the TNI to meet the terms with

the original 2004 Law shows a flagrant disregard for compliance with efforts in this

area of security sector reform. The importance of removing military control over its

many businesses and from economic involvement altogether is necessary both to
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subordinate the armed forces to civilian governance and to help stem the very high
levels of corruption within the military and police.

The scale of police and military corruption seriously undermines efforts to either
professionalize these institutions or build public confidence in them. Indeed, in a poll
conducted at the end of 2007, Indonesians considered the police the most corrupt
institution in the country, even more than the judiciary and legislature (which is
significant considering how notoriously corrupt these other institutions are).***
Another poll, conducted in 2009, once again found that the police were considered
the most corrupt institution, out-performing even Custom and Excise in the average
bribes paid.*** The military is also seen as a highly corrupt institution; at the time
that this report was being finalized, another top military official (this time retired
Brigadier General Herman Sarens Sudiro) was being forcibly brought before a
military tribunal for allegations of embezzlement.**:

To conclude, the progress made thus far in security sector reform in Indonesia might

0S O2y&aARSNBRZ | O02NRAYy3I (G2 al NBahdse ar SiGTyS

first generation reforms have included great improvements in the legislative control

over the military and the extricationof tK S YA f AGF NBEQa LINBaSyOS gAi

As discussed above, however, there remains a great many challenges in order for the
Indonesian military to be brought fully under civilian power without control over
sections of the economy and for the armed forces to become professional and

F 002dzyil 6t Sd W{SO2yR 3ASYSNI A2y Q NBF2N)XA

therefore the task of the next few years. As Mietzner has pointed out, however, the
WA Yy O2 YLIX S Sy Sgereratigh TagendaKuBderriinke[NEthe chances of
designing substantial second-generation reforms. This phase in the reform process,
in which the newly created institutions are typically equipped with the capacity,
skills, and resources to carry out their functions properly, could proceed only very
F NI 3 Y S {Piivern thedcen@ality of security sector reform to long-term
democratization of Indonesia, therefore, those promoting and implementing the
Responsibility to Protect should have a focus on supporting these reforms.

Redress of Past Gss Human Rights Abuses and a Culture of Impunity
This issue is cause for perhaps the greatest concern when considering the
implementation of the Responsibility to Protect in Indonesia. The relationship
between a culture of impunity and the degree to which this culture undermines
efforts for building and entrenching the rule of law is clear. Undeniably, in the case
of Indonesia, this culture of impunity is directly linked to the lack of accountability of
the Indonesian military in particular, as well as the police and the various non-state
militias which have been co-opted at different times by the military.*® As one
20aSNIBSNE {dzZ FyylIK [Ayid2y> Liddzi Adz
direct link between impunity for atrocities going back over decades and perpetual
Ot Ot Sa 2% A2t SyO0SaoQ

As mentioned in the introduction to this report, millions of Indonesians watched and

listened on 21 May 1998 as Suharto announced his resignation. For many of them,
GKS AYAOGAI T SdzLIK2 NR I nfalKnasiin pat-fuél&l bys hape
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that the crimes committed against civilians under his regime would be redressed.

There was new hope in particular for those who had suffered from state repression

and violence under the New Order that the crimes perpetrated against them would,

in the very least, be investigated and perhaps some acknowledgement of their
adzZFFSNAYy3I 3IAGSYyd® hT GKS Ylye AYyOARSyilha 27
throughout (and at the beginning of) the New Order, there are a number of cases

which stand out. This report briefly highlights only some of these because of, firstly,

their scale, and secondly, their prominence within advocacy and activist circles in

Indonesia. These cases are the massacres of 1965-1966, atrocities committed in East

CAY2NE YR (KS |adalaaiayliAirzy 27F KdzYly NX3IK]

¢tKS Yl aalrONBa 2F |y SadAYFGdSR pnnnnn Wad
a8YLI GKAASNBRQ la ¢Stf +Fta GKS LREAGAOIE RS
during the 1965-m pc ¢ LIJdzNBS& KIF & 0SSy 2yS 2F (GKS YI 2
advocates over the past decade. Although there remains some contention over the
SEGSyid 2F GKS YAfAGENERQa O2yiGNRf YR RANBC
general consensus (at least within the community of academics and advocates
whose work examines these events'*®) that the Indonesian military, under the
control of then General Suharto, played a key role in inciting and carrying out the
purges.'* In the period directly following the end of the New Order, as Ann Laura
{G2ft SNJ KIN'a y20SRXZ GKSNB 41 a +y dzy LINBOSRSYy
the 1965-1966 period.™™ This interest was mostly a result of the fact that,
throughout the New Order, the government banned any publications relating to
GKSasS SgSyia 6KAOK RAR y2i T2106.2mtha KS NBIA
first few years of Reformasi however, a handful of non-government organisations
had formed that were either exclusively or greatly concerned with advocacy and/or
research for victims of the 1965-1966 purges, such as the YPKP (The Foundation for
Research into the 1965/1966 Massacres). Currently, an investigation is being carried
out by Komnas HAM into the 1965-1966 killings, the results of which are expected
sometime this year.'® Whether this case will also be ignored by the Attorney-
DSYSNIftQa hFFAOS 2y0S GUKS AYyAGAlLT Ay@Sadaadl

On 30 August 2009, East Timor (or Timor-Leste) celebrated ten years since the vote
for independence, a courageous decision given the bloody reprisal campaign by the
Indonesian military. Large-scale abuses were perpetrated prior, during and after the
vote which included massive physical destruction of infrastructure, murder, rape and
other abuses perpetrated against the civilian population.’®® As this report is
concerned only with efforts for justice within Indonesia itself, it leaves aside the
work of the Commission for Reception, Truth and Reconciliation in East Timor (A
Comissao de Acolhimento, Wade e Reconciliagagq CAVR). To outline this
O2YYAaarzyQa o62N)] OSNEB ONRSTFier K2gSOSNE
dzy RSNJ GKS !'b ¢NIXyaAdA2ylf 1 dziK2NRAGE Ay 91 &
GKS GNYzOK | 02dzi (KS K dded bgtwediPAFRIKIOZ an@A 2 € || (1 A 2
October 1999. The report of the CAVR, Chega!d YSI YAy 3 WSy 2dzAKQUL I 4| ?
2005 and outlines the many gross human rights abuses committed during this
period.™® In addition to the CAVR, two other bodies created to deal with the
atrocities committed in East Timor were the Special Panels for Serious Crimes within
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GKS B5AfA S5AAGNAOG /2dz2NI FyR GKS { SN2 dza

t N2PaSOdzi2NJ DSYSNIfQa hFTFFAOSE 0620K 2F @gKAO
Transitional Administration in East Timor (UNTAET). Both of these bodies were
NBalLlRyaroftS F2NJ RSIfAy3d 6A0GK WaSNA2dza ONRY
against humanity and war crimes.*®® Some of the outcomes at the Dili Court included

eighty-four convictions and four acquittals, however, the remaining 339 suspects,

among them former General Wiranto (who ran in the Presidential elections in 2004

FYR HAanpOI FNB adaftf AY LYR2YS&aAl 06 KAOK
extradition requests).” In 2005, the 2 Ay (i W/ 2YYA&darzy 2y ¢NbziK
(CTF) was also set up between the Indonesian and East Timorese governments.

Many international monitors and human rights organisations objected strenuously

to the creation of this commission, which many saw as an attempt by the Indonesian

government to avoid an international tribunal.’>" The CFT was widely criticized for

many reasons, including that it had a mandate to grant amnesties and yet did not

have the power to recommend prosecutions. The CTF was so deeply flawed that the

UN boycotted it and refuted any legitimacy for the Commission.**® The final report,

SyiAadt SR Wt SNJ aSY2NAIY 'R {LISYQ O6WCNRY as$
because of its various problematic conclusions, including that the atrocities carried

2dzi AY wmMdpdd o S NBlevell IKdSnesidhSdlditats failin® ® folkM 2 &
recently-A Yy A G A Gdzi SR LRt AOASE (2 NBaLSOG KdzYly N

LY b2@3SYOSNI YR 5SOSYOSNI Hnngpz GKS AaadzsS 2
and, in particular, the launch of occupying forces in late 1975, has again caused

controversy. This controversy was fueled by the release of the Australian film, Balibo

(director Robert Connolly), which depicts the story of Roger East (played by Anthony

LaPaglia), an Australian journalist who travelled to East Timor just before the

Indonesian invasion to discover what had happened to five missing foreign

journalists. While aspects of the film have been fictionalized and it does not address

AY RSOl AC l dzZa G NI £ Al Qa D 2 QFRIYSARGEEAA W
East Timor, it does represent the deliberate killing by Indonesian forces of first the

five missing journalists and then Roger East, as well as the fear and anxiety in the

build-up to the invasion. Balibo was officially banned in Indonesia by the Film

Censorship Board on 1 December which in turn has only fueled an underground cult

following of the film.**® What is clear is that calls for accountability for atrocities

committed in East Timor during the Indonesian occupation as well as those

committed at other times in other parts of the country during the New Order, will

not go away.'®*

The final case to be mentioned here which has continued to attract widespread

condemnation of the Indonesian legal system and military impunity is the
FaaltaaiaylidArzy 2F fSIFIRAYy3I KdzYlry NAIKGAQ RO
as Munir). Munir was a prominent figure within human rights advocacy circles in

Indonesia and an outspoken critic of the security forces, having worked with

organisationsd dzOK | & Y2y UGN} { O0CKS /2YYA&aaAirzy TF2NJ
Violence) and Imparsial (an Indonesian human rights monitor).'®> On 7 September

HannX adzyANJ gt a 2y |+ FEtA3IKG (G2 ' YaldSNRIY
degree in international law and human rights. During the flight, he became ill and
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was pronounced dead on arrival in Amsterdam. An autopsy performed by the Dutch

Forensic Institute found that Munir had died of arsenic poisoning, his death believed

to have been planned by members of the State Intelligence Agency (BIN).*** Two

months later and after public outcry against the murder, the newly-elected President

{.. LNRPRYAASR (G2 ONRY3I adzyANRA (AffSNBR (G2 2
WK2g¢ YdzOK Ly R2 Y%A hany hive abser@e if tifehhding Of the

adzy AN FaalaaaylidArAzy Aa GKS wiSad OFrasSqosx (K
few, highly publicized trials that followed, all of the defendants have since been

acquitted, either at trial or on appeal, including the acquittal of former Commander

2T GKS ! NxyeQa {LISOALft C2NOSa8 YR YSY0SNJ

Muchdi.*®®

More than ten years on, hope that these past injustices would be redressed has

faded. This loss of hope comes after numerous attempts for successive early
Reformasigovernments to deal with the issue of impunity for past gross human

rights abuses. One way to deal with this issue which was debated earlier in the

Reformasiperiod was the creation of Truth and Reconciliation Commission (Kamisi

Kebenaran dan RekonsiliasiKKRP LYy R2y SaAil Qa F2dz2NIIK t NBaAa
Wahid, called for a Truth and Reconciliation Commission to be mandated in a decree

2F (KS tS2L)SQa /2yadzZ dFGABS ! aaSyote oat v
2000. In 2001, the MPR passed a resolution that the President and the parliament

dK2dzf R ONBI S GKS YYwWd 5dzNAYy3I (GKS FTRYAYAA
Megawati Sukarnoputri, a draft of the KKR was again submitted in 2002 and,

subsequent to significant delays in voting on the legislation, it was submitted yet

again in 2003. After a further three and a half years of continuous postponements

FYR W2y3a2Ay3d RA&OdzaaA2yaQ Fo2dzi GKS [/ 2YYA
Constitutional Court annulled the KKR law, rdzf A y 3 @I 3dzSt & GKIFG AdG g1
[ 2yaidAddziAz2yQ RdzS G2 A0a LINRPGAaA2ya F2N |
| 3aKARAIASET FdzNOKSNJ F RRSR GKFG GKS ! LINAE H
having passed without result was another reason for its annulment, commenting

GKFGEZ wgS GK2dAKG 65 &K% deryRecestlfzadivever, ONJ LI i K
there is cause for hope that a Truth and Reconciliation Commission for Indonesia is

not entirely out of the question. In 2009, the United Nations Development

Programme worked together with the Indonesian Ministry of Law and Human Rights

and the Director-General Office regarding a draft for a new national law to establish

the KKR.’®” How this new proposal will fare once it reaches the Parliament is

unknown, but the fact that it exists means that the possibility of a Commission has

not been entirely discounted.

Why is addressing this culture of impunity so crucial for the implementation of the
RtoP in Indonesia? The Responsibility to Protect is fundamentally about preventing
serious human rights abuses, which include the crimes of torture, rape and murder.
In Indonesia today, ongoing impunity for security personnel seriously undermines
Fye STF2NIa (G2 RSGSNI 2N NBRNBASK FoEA A1dzNER FKE]
those in the military and police. Manfred Nowak, the UN Special Rapporteur on
torture and other cruel, inhuman or degrading treatment or punishment, after his
AYAGALE @AaAG (02 LYyR2ySaAiAl Ay wnmkof OF YS G2
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legal and institutional safeguards and the prevailing structural impunity, persons

deprived of their liberty are extremely vulnerable to torture and ill-i NB I (* ¢ Sy i ®Q
Despite the reforms carried out during the last ten years (discussed above), there

continues to be reports of torture, rape and murder by security service personnel

across Indonesia, particularly against those held in detention and marginalized

members of the community such as the urban poor, homeless and drug users.*®® At

the 2008 Universal Periodic Review for Indonesia at the UN Human Rights Council, a

number of stakeholders who made submissions to the review also highlighted that
G2NIdzNB gk a WLINIG 2F LIR2fAOS LINFOGAOSQ IyR
services as one of the most effective methods to obtain forced confessions and instill

I OftAYIGS 2F FSENE YR Aada OZVRtmOdidBR NBLISH
preventing atrocities in Indonesia, those who wish to implement the Responsibility

to Protect must focus both on the kinds of widespread gross abuses occurring within

LI NI A Odzf  NJ I NSFa O6APSd Ay tI Llzros & oS¢t
which17olccur in police stations and detention facilities across the country on a regular

basis.

While the behaviour of the military and police force as a whole has been suspect, the

FOlAz2ya 2F (g2 aSOGAaAz2ya 2F LyRz2ySailQa {I
SEIFOGAYy3a ONRGAOAAY FNRBY O NA2dza KdzYly N3&:
KOPASSUS (Komando Pasukan Khissg{ LISOA I f C2NXOS& /2YYlIyYyRO |
BRIMOB (Brigade Mobilg Mobile Brigade or special riot police). Both organisations

have been repeatedly criticized for their routine and disproportionate use of force,

including their propensity to use torture, rape and other cruel, inhuman and

degrading treatment against civilians, particularly in areas of armed conflict such as

in Papua, Aceh and formerly in East Timor.'”> Under the New Order, when the

government often resorted to authoritarian and violent means to suppress dissent,

these two organisations were frequently deployed and also frequently accused by
AYOSNYLFGA2YEFE 20aSNIBBSNBR 2F 3INI @S KdzYly NA®
Reformasi these accusations have not ended because members of these two

orgay Adl GA2ya O2yiUAydzS G2 LISNLISGNFGS aSNR2dz
apparent consequences. As two recent examples, on 6 April 2009, BRIMOB police

officers opened fire on pro-Independence demonstrators in West Papua, injuring

eleven people including a nine-year-old child and, in another incident involving

BRIMOB during the same month in Cirebon (Java), two men were detained and

tortured in order to force false confessions for receiving stolen goods.*"

This is an alarming and urgent challenge for implementing the RtoP in Indonesia for
several reasons. For example, first, the RtoP is fundamentally aimed at each state
upholding its responsibilities to protect its populations from mass atrocities. It is the
AYOSNYFGAZ2Y T O2YYdzy Atlhsd@GdieacNduntrg2nyfusfiling A t A G &
these responsibilities. The continuing practice and lack of accountability for the types
2F 3INI @S KdzYly NAIKGAQ | o0dzaSa GKS wiz2t Aa
failures by Indonesia to uphold its responsibility to protect its citizens. It therefore
must become a priority issue for both national and regional efforts when discussing
the RtoP. Second, this kind of behaviour by the military and police seriously
undermines public confidence in these institutions. It is fair to say that if people
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perceive the security forces as a threat rather than as a source of protection, then
there is little chance of building public trust in these institutions, even with reforms

in place to help build them into professional, impartial and disciplined forces. In
addition to this, in an impending emergency in which there is a call to prevent mass
FGNRPOAGASEAS AG A& 2F0Sy | ylLiAz2yQa asSo
aAldzZr A2y ® LT GKS ofrndl e 2rysteddto pieverit vatiek theB | y R LJ2
perpetrate atrocities against civilians, then they become a liability rather than a

resource in such a situation. Under the Responsibility to Protect, this would seriously

KFYLISNI I yI GA 2y @spondibiitles thusindcessitatingTheziotertidl € A (& N,
involvement of regional and/or international bodies.

Pl

¢tKS LyR2ySaAly 32@0SNYyYSyidiQa TFFAfdz2NBE G2 |
impunity which exist for past and current abuses are perhaps the greatest

impediments for lasting reform in the protection of human rights, improving the rule

of law and, ultimately, the continuation of the democratization process. As was

noted by several of the organisations which made submissions for the 2008

Universal Periodic Review on Indonesia, this impunity allows for past perpetrators to

32 dzylldzyAaKSR GKAOKZI AYy (dzNYyI WSyO2dzNI 3Sac
charged with the protection of civilians.*”* For operationalising the Responsibility to

Protect, these failures have the potential to undermine initiatives for implementing

the principle in Indonesia.
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4. Conclusion and Recommendations

Indonesia is of vital importance for implementing the Responsibility to Protect in the

Asia-Pacific region. As this report has outlined, Indonesia can play a strategic role

within the region chiefly because of its prominence and leadership capacities within

{9l bd !'a {2dzikKSIFad ! aAalQa Y2ad L3} Lz 2dz
gross human rights abuses, the Responsibility to Protect can also benefit Indonesia in

numerous ways.

O

Over the past ten years, some progress has been made in the democratization

process afterthirty-G 6 2 &SI NB 2F | dzZiK2NRGI NRI Yy NXz S dzy
society has flourished, slow but steady progress has been made in the areas of

NAIKGAQ LINRPGSOGA2Y |yR £S3rf NBF2NY YR (F
the military from politics. There remains, however, much to be done, particularly in

the areas of implementing fully the reforms begun over the past ten years as well as

dealing with past and present grave human rights abuses.

The current Indonesian President, Susilo Bambang Yudhoyono, has shown his

support for the RtoP and his administration has indicated that it wishes to increase
LYR2YSaAl Qa AYyUGSNYL GA2-¢ldcted inanlidc yRAPIAD { | | DAY
government has until mid-2014 when he finishes his second (and constitutionally,

final) term as President to fulfill these expectations. It is in the best interests of

advocates for the Responsibility to Protect and interested stakeholders to seize the
2LIR NI dzyAdGe 2F {.,Qa aSO02yR GSNXY (2 ARSYyl.
and departments within the current government. While it is unlikely that the

administration that will come after SBY in 2014 will drastically reverse any of the

OdZNNBy il 3F20SNYyYSyiQa RSOAAAZ2YA AY NBEIFGAZY
stage much speculation about what the new administration will look like; whether a

renewed, reformist coalition will emerge (which is hoped for but unlikely) or if an
FYFE3rYFLGAz2zy 2F GKS YlIye FyR @FNASR LI NI e
WNI Ayo2¢ OFLoAYySHiQ égAff LINRPRdzOS 6KI G éAff L
W{ . . 7 Wdatever® next administration will shape up to be, however, it is

crucial that advocates for the Responsibility to Protect build the contacts and

networks within government and civil society in the immediate short term in order

tomaximize 0 KS 2 LI NIlidzyAuGASa 2F {.,Qa aSO2yR (SN
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Finally, some of the overall messages that should be part of advocacy work and
interaction with these contacts and networks include:

Encourage continued reform in areas directly related to implementing the RtoP, such

as.

legislative reforms to bring national laws into line with international human
rights conventions;

ratification of further international human rights instruments;

supporting continued legislative reforms in the area of military and police
powers and accountability; and

discuss possible improvements that could be made in the area of addressing
past and present gross violations of human rights.

Foster existing areas of reform by:

encouraging ownership and debate about current reforms amongst relevant
stakeholders;

calling attention to existing reforms in areas where their implementation lags
behind their legislation;

building professional and institutional capacities within the relevant
professions through supporting training and education workshops.
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National University, 9-10 October 2009, for example, what the next administration will shape up to be

was a matter of much debate.
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