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1. Executive Summary

The Extraordinary Chambers in the Courts of Cambodia (ECCC) is a hybrid trial currently
underway in Cambodia to try surviving sengaders of the Khmer Rouge for their crimes

from 1975 to 1979. This report looks at the positive impacts that the ECCC can have, as well
as the problems that are currently holding it back in order to assess the potential impacts the
trials may have for imlpmenting th Responsibility to Protect F32n Cambodia. Prevention

has been identified as the most important aspect of the Responsibility to Protect and the ECCC
can make a number of contributions to structural prevention in Cambodia. The prdgeess of
ECCC is of great relevance to the AB&xific Centre for the Responsibility to Ritdbecause

under Pillar | of R2 (the protection responsibilities of the State), the building of institutions,
capacities and practices for the promotion and presamaif the rule of law is a necesy
component for advancing R2within individual states in the region. The international
communitydés participation in the ECCC al so
international community to assist stategpholding their protection responsibilities.

This report therefore argues that despite the limitations of the ECCC, there are still a number
of positive changes which the court can facilitate. It is important to realise that whilst the mere
existencef the ECCC in Cambodia can have positive benefits, these can be enhanced through
targeted programs and the court alone will not reform the entire Cambodian judiciary and
government. The current state of the Cambodian justice system is deplorable;onppositi
leaders are frequently targeted through the courts, politically motivated crimes-go un
investigated, and corruption is systemati c.
ability to fulfil its responsibiliseto its own citizens underFRZhe ECCC can impact the
judiciary through its training programs of Cambodian lawyers and judges and through
demonstrating an international standard of justice. It can also bring a symbolic end to the
impunity of the Khmer Rouge and has the potential tdivebgiimpact corruption. These
achievenents directly contribute toRR&tructural prevention goals through the development of
the rule of law and an independent judiciary. More broadly, the ECCC will also provide
justice for the millions of victims of itfener Rouge, help to educate the next generation of
Cambodians about their history, and contribute to the development of an international culture
of impunity.

The ECCC has encountered many problems since its establishment, particularly regarding
allegations of bias amongst international judges, corruption, political interference, poor human
resource management, and limited outreach resources. Some of these problems have been
sufficiently addressed whilst others, particularly corruption, continue.pohisenels with
recommendations for dealing with the issues that persist at the ECCC so that recan mo
effectively contribute to R2structural prevention. Overall, the ECCC can bring many positive
benefits to Cambodia but it is primarily a catalyst forther change, not a panacea.
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2. Introduction

It has been thirtpne years since the Khmer Rouge government was ousted from power in
Cambodia. Yet only in the last year has there been a legitimate trial of any senior leader of
this regime responsible for the deaths of 1.7 million people. The Extegrdihambers in

the Courts of Cambodia (ECCC) is the hybrid court in Cambodia, established by a 2003
agreement between the United Nations (UN) and the Cambodian government to try the
ageing leaders of the Khmer Rouge. The negotiation process was toandousany
international commentators and NGOs doubted that a court would ever come into existence.
Despite these early misgivings, however, the ECCC eventually became fully operational in
2007. Doubts continued
over whether the courf
would be able to attrat
funding, successfully arre
suspects who could easi
flee to Thailand, or hold a
trial which met|
international standards
Despite these doubts, th

: »—
ECCC has been sufficienfie ' ..

funded to continue itgs
operations thus far, arrest
were swift and uneventfu
and the recently conclude
trial of Duch, who wag
commander of a Phno
Penh prison and torture
centre (1), has been
widely  acclaimed  asj

meeting international fair, : —
trial standards. A photo of one of the estimated} D00 victims of 21 (Tuol

Sleng), a prison and interrogation cerdteging the Pol Paegime.

Not all criticisms of the ECCC have proved to be unfounded. Doméstic and international

political factors, it was not until thirty years after the overthrow of the Khmer Rouge that the
first trial began. This long delay has meant that many of the key leaders of the Khmer Rouge
have died without being broughttotrial i ncl udi ng the movementds |
away in 19981 Another criticism has been over the temporal jurisdiction of the ECCC which is
strictly | imited to the period of the Khmer
1979), and so thecourt cannot investigate abuses during their rise to power or after their
regime. Currently, there are only five suspects imprisoned and it is extremely unlikely that the
ECCC will try more than ten people in total for the deaths of 1.7 million peopte.i$he
therefore, good reason to consider the ECCC as too little too late. However, nothing can be
done now to remove the intervening thirty years. The ECCC process of the ECCC is important in
providing an explanation of the Democratic Kampuchea regimay @ambodians consider

the courtds role in answering questions of
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acknowledging their suffering to be just as important as the judicial functions. It should also be
remembered that the limited number of defertdaat the ECCC in comparison with other
international criminal justice mechanisms is in part due to the number of leaders of the Khmer
Rouge who have died in the last thirty years but who would otherwise be facing charges.

The hybrid structure of the cpwrith the participation of both Cambodian and international
judges and staff, has also attracted some criticisms. There are benefits to the hybrid structure
which will be discussed in this report but there are also some sacrifices, not necessarily in
stendards of law but in a susceptibility to corruption and political control. There is little
purpose in discussing altering the structure of the ECCC now that it has been established, or
speculating on what could have been if a trial had been convenedretnbeead, this report

will address the benefits and weaknesses of the ECCC now and how the court as it currently
exists can best be utilised.

In essence, there are two fundamental goals which the ECCC has the potential to achieve. The
first is to appotion judgement on the crimes of former Khmer Rouge leaders. As Hannah
Arendt argued irEichmann in Jerusalemthe trial of one of the architects of the Holocaust
some twenty years after the Second Worl d W
askedabout the Eichmann trial: What good does it do?, there is but one possible answer: It
wi || d DEsgentidlyt, a twiad i8 still a trial and the heart of its purpose is to judge the
guilt of the accused on the evidence presented, and to mete owhmpent where
appropriate. However, the ECCC also has the potential to achieve another, wider goal. Over
the last two decades, with the advent of international trials, we have moved beyond the idea

of trials being insulated from the surrounding society avitbcus on a single isolated
perpetrator. The rational for trials of international crimes are now largely based on the
additional impacts those trials can have on a society. Even if they cannot impact the crime
which prompted the trial in the first plategy can help to prevent future mass atrocities from
occurring.

The prevention of mass atrocities, such as those presided over by Pol Pot and the senior Khmer
Rouge leaders, has become a priority of the international community since the humanitarian
disasters seen during the breakup of the former Yugoslavia and the genocide in Rwanda
during the midl990s. Over the last decade,atResponsibility to Protect BB2rinciple has

been developing as the current i mwdcwrenteaof i onal
genocide, war crimes, ethnic cleansing and crimes against humanity and to respond effectively
when these crimes do occur. The original report of the International Commission on Intervention
and State Sovereignty (ICISS), which set out ¢#aeoifdthe R® said that OPrev
single most I mportant di me3nOne a the keyf aspecksedf r e s p
this is structural prevention, which addresses the root causes of mass atrocity crimes. As this
report highlights, therare direct impacts that the ECCC can have which will play a role in
structural prevention in Cambodia. These impacts, discussed in the sections on Impacts of the
ECCC on Cambodiads Judiciary and Government
this report, include improving the judiciary through training programs and demonstrating
standards of international justice, improving the rule of law by tackling the culture of impunity,
and educating the next generation of Cambodians to break the cyclelehs#o The ECCC

can also contribute to a global culture of accountability which could help to deter future
criminals. None of these results will be seen immediately, they are da#rongffects, and

attributing any slight change in the Cambodian judidia the role of the ECCC would be
misleading and premature. This report discusses the possible positive outcomes of the ECCC
based on what has been seen in other similar contexts.

The ECCC has encountered problems since its establishment, whichnhbsadbesd with
varying degrees of success. As is outlined in the Problems and Limitations sections, there were
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initial problems with human resource practices and limited outreach activities, and bias
allegations have also arisen with regard to some ofiriternational judges at the court, but

these issues have been dealt with sufficiently. There are still problems with the Cambodian
gover nment trying to control the ECCCO0s fu
allegations has been severely lagkiithis report recommends that a robust and transparent
anticorruption mechanism be put in place at the ECCC, that transparency of court proceedings

is enhanced, that outreach activities are broadened, and that the ECCC should seek to
improve its relatiaghip with the Cambodian government whilst maintaining its independence.
Although it is necessary for changes to be made at the ECCC for it to fulfil its complete
potential, the problems it has encountered should not detract from the fact that the court i
finally providing justice for millions of Cs
judicial problems; it can be, at best, a catalyst for future change. As long as expectations of
what the ECCC can achieve are kept at a reasonable leviegsitthe chance to make a
meaningful contribution to Cambodia, and towards the goals of structural prevention of mass
atrocities
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3. The ResponS|b|I|ty to Protect and the Extraordlnary Chambers of
the Courts o€ambodia

Since 1945 the international communityods pr
broken around the world. In response to the crimes in the 1990s in Rwanda, Somalia and the
former Yugoslavia, the world sought to find an appropriate resptmske occurrence of
mass atrocities. Over the past decade, Responsibility to Protect B 2rinciple has been
developed as a means to prevent, react to and rebuild after genocide and other mass
atrocities. At the 2005 World Summit, the members ofUh#ed Nations unanimously
endorsed the concept of eéhResponsibility to Protect B32and upheld the following
commitments:
138. Each individual State has the responsibility to protect its populations from
genocide, war crimes, ethnic cleansing and sriagainst humanity. This
responsibility entails the prevention of such crimes, including their incitement,
through appropriate and necessary means. We accept that responsibility and
will act in accordance with it. The international community should regregte,
encourage and help States to exercise this responsibility and support the United
Nations in establishing an early warning capability.

139. The international community, through the United Nations, also has the
responsibility to use appropriateipdomatic, humanitarian and other peaceful
means, in accordance with Chapters VI and VIII of the Charter of the United
Nations, to help protect populations from genocide, war crimes, ethnic cleansing
and crimes against humanity. In this context, we apame to take collective

action, in a timely and decisive manner, through the Security Council, in
accordance with the Charter, including Chapter VII, on abyasase basis and

in cooperation with relevant regional organizations as appropriate, should
peaceful means be inadequate and national authorities are manifestly failing to
protect their populations from genocide, war crimes, ethnic cleansing and crimes
against humanity. We stress the need for the General Assembly to continue
consideration of the sponsibility to protect populations from genocide, war
crimes, ethnic cleansing and crimes against humanity and its implications, bearing
in mind the principles of the Charter and international law. We also intend to
commit ourselves, as necessary and@ppate, to helping States build capacity

to protect their populations from genocide, war crimes, ethnic cleansing and
crimes against humanity and to assisting those which are under stress before
crises and conflicts break out.

140. We fully support the msion of the Special Adviser of the Secretary
General on the Prevention of Genocide.

In 2009, Ban kiMoon identified the R2as resting on three pillars in his replonplementing

the Responsibility to Pratdtlar One is the responsibility of atstdo protect its citizens,

Pillar Two is the responsibility of the international community to assist states in upholding their
obligations, and Pillar Three is the responsibility of the international community to act in a
timely and decisive manner wherstate is failing to meet its obligation®revention is an
essential part of the responsibility to protect, and falls under pillars one and two. These
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prevention measures fall broadly into two categories, direct prevention and structural
prevention. Dire prevention occurs in situations where there is a risk of conflict or atrocities
occurring imminently. Structural prevention takes a mor¢elomgriew and focuses on the

root causes of mass atrocities, and tries to addressSthetarnational assiste® and
capacity building in the field of structural prevention can help states to better fulfil their
protection responsibilities and contribute éordduction of incidences offR@rimes.

Negotiations to establish the ECCC in Cambodia begarrebdie RP had been clearly

elucidated or accepted by members of the international community. Thus the court itself canno

be seen to be justified on RQYrounds, it wasoh established with specific Rgoals in mind.

Trials are, by their nature, an after thectaoccurrence, which can play no part in preventing

the outbreak of the atrocity they have been assembled to judge. They also only rarely form

part of the reaction to mass atrocities; one exception being in the case of the former
Yugoslavia where the Intetional Criminal Tribunal (ICTY) was established before the conflict

had ended”. What trials can do is help to rebuild a country devastated by mass atrocities,

and in this way contribute to structural prevention of future mass atrocities. It is id die fie
structural prevention that the ECCC can contribute most to significant advances in Cambodia.
Giventhe relative infancy of the R2 there is much that is still unknown about which structural
prevention measures work, and which of these are mostiwdfeThe Secretailge ner al 8 s
2009 report on i mplementing the Responsibili
wait until the knowledge base is perfected. Experience and common sense suggest that many

of the elements of whatis commonlyatcepd as good governanceé ten
relating to the r es pOv key oreas that Ban-iioon igentibed,e ct a
which are particularly weak in Cambodia, are the rule of law and an effective and
independent judiciary.

Anindependent and effective justice system is a key aspect of good governance and plays an
important role in structural prevention. A competent legal system can help to ensure the rights
of all minority groups by affording the same rights to all citizensméll scale abuses of
minority groups can be dealt with through a court system then they are much less likely to
develop into broader mass atrociti@sSimilarly, when a crime is seen to be motivated by
ethnic, religious, national or other societal dffiees, it is important that those involved are
inclined to use the legal system in place and not to resort to other, often violent, means to
resolve conflicts. As will be discussed later, the greatest impacts that the ECCC can have on
Cambodia are in thgustice system, through training, demonstrating international standards of
justice, and bringing a symbolic end to local impunity.

Gareth Evans has <c¢l aimed that ONo single r
eradication of corruptié¥® Eliminating, or at least curbing, corruption is a vital step in the
development of the rule of law. Where corruption is entrenched in a particular country, as it is

in Cambodi a, the |l egitimacy of the governn
inequalities, encourages social fragmentation and internecine conflict, and propels a corrupt
society into an unremitting c%lo Canbodd, the nst it

pervasive corruption of the Lon Nol regime (39805) contributed to theupport that the

Khmer Rouge received before they came to pdwelorruption also contributed to mass
atrocities in Sierra Leone and countless other coWfl&lifhiough corruption can hardly be

cited as the main cause of mass atrocities, it is a comgildattor in a number of past
instances. If the ECCC can effectively address corruption within its own institutions then this
could have a trickledown effect on other aspects of Cambodian life.

In addition to the potential impacts the ECCC can haveimpooving the rule of law and the
independence of the judiciary in Cambodia, the court may also help the deter future
atrocities, both nationally and internationally. The deterrence of future mass atrocities is
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therefore the most direct preventative imptat a trial can have. The ECCC can fulfil this
preventative role by redressing the culture of impunity in Cambodia. The former UN
SecretaryGeneral, Kofi Annan highlighted this relationship between ending impunity and
prevention by including it as one tbk five pillars of his Action Plan to Prevent Gend€ide.

The hope is that through a consistent record of accountability for mass atrocities, future crimes
can be averted through the credible threat of prosecution. Although, as will be discussed in the
ction on I mpacts beyond Cambodiads Judici
deterrent effect, Evans has asserted that the threat of prosecution is important, even if it has

not yet reached the point where impunity for mass atrocities is &iddh&imilarly, Ban Ki

mo & mePort on implementing thelR2 cal | ed cr i mi nal tribunal s
already oO6reinforcing ef f8d&vetystepdowards detesemc@ g, on @
by extension, a step towards preventionnadiss atrocities and the furtheriof the central

goal of the RP.

The many elements of structural prevention, and the relationships between these elements, are
exceedingly complex and not yet well understood. As this report will show, there are positive
impacts that the ECCC can have on the rule of law, the judiciatyother areas of

Cambodia which will contribute to structural prevention. The ECCC will not cure all of
Cambodi ads probl ems, or make Cambodian soci e
can be a step in the right direction.
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4. Historical Background and Establishing the ECCC

On 17 April 1975, the Khmer Rouge took <cont
established their new regime, Democratic Kampuchea (DK). The three years, eight months and
twenty daysthaté | | owed have been described by survi\

wi t h o u?f Duving this tme,.approximately 1.7 million Cambodians died from overwork,
starvation, denial of medical services, torture and execdtibm e Kh mer Rothegeds r
largest mass murder of the twentieth century when measured as a percentage of a national
populatiort! Ethnic minorities, religious groups, and urban populations were persecuted,
money was abolished, Western medicine was rejected, and all aspedaslyofife were

regulated. On Christmas Day 1978, the Vietnamese army (aided by Cambodian defectors)
launched an invasion of Cambodia and by 7 January 1979 they had arrived, virtually
unimpeded, in Phnom Penh. Cold War politics ensured that whilst keceflddg crimes of

the Khmer Rouge quickly spread, and in Cambodia the Viethamese were largely greeted as
liberators, the new government was shunned by the international community as aggressors.

The leaders of the Khmer Rouge continued to live in eetatmfort near the Th&@lambodia
border for years to come, free from credible prosecution. Immediately after the Khmer Rouge

were driven from Cambodia, the newlyn st al | ed Peopl eds Republ i
created the Peopl ed sytHe &l BatengtSary Cligque fpr the Crimie u n a |
of Genoci debod. This tribunal did elicit S 0 me

entirely a show trial, with judgements written in advance and no credible defence. Pol Pot and
leng Sary were sentest to deathin absenti&3 Although some international activists lobbied
for an international trial of the Khmer Rouge, nothing eventgfated.

Throughout the 1980s, the PRK was denied both recognition as the legitimate government of
Cambodia as well amuch international aid because of its ties to the Viethamese communists.
With the end of the Cold War, elections were organised in 1993 under the auspices of the
United Nations Transitional Authority in Cambodia (UNTAC). The Khmer Rouge were included

in tre peace process but violated the ceasefire agreement frequently, refused to disarm and
eventually pulled out of the 1993 elections. Following the elections, which saw anieghty

per cent turnout of registered voters, a new government was formed hégd&dince

Norodom Ranariddh (of the royalist FUNCINPEC party) and Hun Sen (of the Cambodian
Peopl ebs Party, f or m#2 In Jul 499 MmRandvddim was ousted frorn t h e
power by Hun Sen, and more than fifty of his supporters killed, inmdrat analysts have
calledacoupéSi nce t hen, Hun Sen and his Cambodi an
Cambodia without any substantial opposition.

One of Ranari ddh an d-Prirhe Minisges wé@sdo sénd a letteraacthes a s
Secretary &neral of the United Nations. Due to the internal fragmentation of the Khmer
Rouge and a number of domestic political f ac
of the United Nations and the international community in bringing to justice tisuses pe
responsible for the genocide and crimes against humanity during the rule of the Khmer Rouge
from 197 %7 Inrespohse,the Secretary General appointed a Group of Experts to
assess the feasibility of prosecuting the Khmer Rouge. In Marchh&98%oup of Experts

reported that there was sufficient evidence to justify the establishment of a trial, and
recommended an international trial along the lines of the International Criminal Tribunal for
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Rwanda (ICTR) or the International Criminal Trifonathe former Yugoslavia (ICTY).
However, the Cambodian government rejected this suggestion. Since the original request for
assistance, Hun Sen had overthrown Ranariddh and had also secured the defections of two
high profile Khmer Rouge leaders to the G&teu Samphan and Noun Chea. The desire for

a trial was further diminished by the death of Pol Pot in 1998, especially because Pol Pot is
seen by many in Cambodia as personally responsible for the crimes of the Khmer Rouge; the
period of Democratic Kampthea i s known | oc asdmaya PatdSindet he Po
Hun Sen no longer perceived the Khmer Rouge as a threat, he had encouraged the country to
60dig a hole and bury ®he past and |l ook to th

Slowly negotiations began between the Cadibn government and the United Nations over

the shape a trial might take. Both sides refused to compromise on almost all points. The main
disagreement was over the fundamental structure a trial would take; whether it would be
controlled primarily by Candalian or international judges. Cambodia also faced pressure
from the Chinese not to support a tribunal, since it could shed light on the Chinese role in
supporting the Khmer Rouge. Mutual distrust between the UN and Cambodia was high and
there wasagenela | ack of communication, which resul
Correll, withdrawing from talks in February 2002After Correll was mandated by a
General Assembly resolution to resume talks, an agreement was finally reached and signed in
June P03. The fraught nature of these negotiations is made evident by the fact that whilst
Sierra Leone and the UN reached an agreement on a mixed trial in six weeks, it took six
years for an agreement to be reached in Cambddia.

The Extraordinary Chamberh@Courts of Cambodia (ECCC)

The model finally agreed upon in Cambodia resulted in the formation of the Extraordinary
Chambers in the Courts of Cambodia (ECCC), a hybrid court with both international and
Cambodian participation, which became fully opersl in June 20072 There are three
chambers: Ps&rial, Trial Court and Supreme Court. TheTFed and Trial Court Chambers
consi st of three Cambodian and two inAternat
maj ori tyd, that esimmstdgealinorderfto pask pdgdment. Simijanly dtiee
Supreme Court Chamber consists of four Cambodian and three international judges, with
decisions requiring the agreement of five judges. There are joint Cambodian and international
CoProsecutors andCoInvestigating Judgé8. The Préelrial Chamber deals with any
disagreements between the -Roosecutors or davestigating Judges. This structure was
designed to maximise Cambodian participation whilst ensuring that the international judges at
the court auld not be ignore@ The ECCC also has a Defence Support Section, to assist the
defence teams, and a Victims Support Section, to inform and assist victims.

The scope of the ECCC is very clearly set out in the first article of the law establishing the
caurt. Its purpose is to

bring to trial senior leaders of Democratic Kampuchea and those who were

most responsible for the crimes and serious violations of Cambodian penal

law, international humanitarian law and custom, and international

conventiongecognized in Cambodia, that were committed during the period

from 17 April 1975 to 6 January 197%
This strict temporal jurisdiction was welcomed by the Cambodian government and the
international community, and is to ensure that those who may havmi@zhto the Khmer
Rouge coming to power, and those who supported them after they were overthrown by the
Vietnamese, are not implicated at the céuitt.n addi ti on, the stipula
|l eadersd i s designed t o simuchmastpossitteeThenBECO® leas o f
jurisdiction over both domestic and international crimes. In domestic law, it can prosecute those
who committed homicide, torture or religious persecution under the 1956 Cambodian Penal
Code3” The ECCC can also prosecutbviduals for crimes of Genocide under the 1948
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Convention, Crimes against Humanity, 6grave
August 1949506 (6 War Cri mesd), destruction
internationally protected persoifs.

One aspect that the ECCC has developed further than most other international courts is the
level of survivor participation. Anyone who was a victim of a crime, or who has knowledge of
a crime, has the right to file a complaint with theP@msecutors. From th@&@ormation
provided, the CédProsecutors decide whether to include the complaint in their investigations.
Those people who were directly harmed by crimes committed by the defendants are entitled
to become Civil Parties to a case and play a full role wcpedings? This includes the right

to call witnesses, question the defendant, and make a claim to repatafidrese were 93
approved Civil Parties in the first case (to be discussed below) and as of January 2010 the
ECCC has approved 246 Civil Party dipptions for Case 2 and received more than 4,000
applicationg! This high level of participation arose partially out of experience in other
international trials with less participation and out of the Cambodian court system which is
based on the Frenchitiaw system.

As part of its hybrid nature, the ECCC is located in Phnom Penh and is funded jointly by the
Cambodian government and international donations. The location of the court has meant that
Cambodians can easily observe the trial process, with dften organised as part of the
courtds outreach efforts. There were nearly
(Cases 1 and 2 are explained belo#)In terms of its finances, the budget for the court from
2005 until 2010 is US$142.6 mdh; US$105.7 million for the international component,
US$25.7 million for the Cambodian component plus a contingency amount of US$11.2 million.
The Cambodian government has not been able to meet its side of the budget and has sought
bilateral aid to fulfi its commitments, much of which has been provided by 43aphis. is

another significant advantage of hybrid trials; they are much cheaper than international
criminal tribunals. In comparison, the ICTY has already cost US$1.59 billion and the ICTR had
a budget of US$267 million for just 2008 and 2009, both significantly more expensive than
the ECCe:

There are currently two cases before the ECCC. The first of these, Case 1, is of Kaing Geuk
Eav, alias Duch. Duch was the commander2af (Juol Slengla Phnom Penh prison and
torture centre, where only 7 of the 14,000 people who arrived between 1975 and 1979
survived®> He has been in jail since 1999, originally charged under a 1994 law which
outlawed the Khmer Rouge and from July 2007 he was detainedebiz CCC on charges of
Crimes against Humanity, War Crimes, Homicide and T4rtdie.trial commenced on 17
February 2009 and closing statements were delivere@23ovember 20097 On 26 July

2010 the Trial Chamber found Duch guilty of Crimes againsrityrand War Crime4? He

was not convicted for domestic crimes as the international judges argued that the statute of
limitations had expired whilst the Cambodian judges maintained that this limitation period
should only begin from 1993 since Cambodia mad have a functioning judiciary that could

have prosecuted Duch before then; since the necessary supermajority was not reached no
conviction could be enterédA sentence of thirty five years was imposed but five years of

this were subtracted becausetbe period he spent in illegal military detention from 1999

until 200730 With credit for time served, Duch will serve approximately nineteen more years
in prison. Bot h Du c h-&reseadters rave @amouhcadvheie intentgoomsd  t |
to appeal the verdict to the Supreme Court Chamber of the ECCC.

This first case before the ECCC is widely acknowledged by international and Cambodian
commentators to have met international standards of jeistite verdict was greeted with

mixed reactions from th€ambodian public. Immediately following the announcement,
survivorsof 1 reacted angrily at the | eniency of
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satisfied!d and Bou MeédHgwewen threeendeks ldter vehanthey a p i
gathered to help the ECCC distribute copies of the verdict, they seemed to have been able to
come to terms with the court verdict; Bou Me
a c c e p ¥ adde feodwhat some have considered to be too lenient a sentence, the other
source of disappointment was the limited nature of Civil Party reparations. The court is
empowered to award ocollective and moral 6 r «
request to hae the names of the Civil Parties listed in the judgment, and for all statements of
remorse or guilt made by Duch to be published; all other reparation claims were di8missed.
Although there is only a limited scope for the reparations that the ECCC cah siwee

there would be no source of funding for broader measures, some analysts had hoped that the
court would have been more imaginative in the reparations it awarded. Since the Co
Prosecutors have announced they are appealing the verdict of Case fdirsgdo the

internal rules the Civil Parties now also have the opportunity to appeal the for the award of
further reparations.

Case 2 consists of four charged persons: N U
(Head of State during Democratic Kamripes), leng Sary (Minister of Foreign Affairs in DK),

and leng Thirith (Minster of Social Affairs in DK and wife of leng Badgun Chea was
arrested in September 2007 and the other three in November 20@4l four have been
charged with violations ohé 1956 Cambodian Penal Code, Crimes against Humanity and
Genocide, relating to the treatment of Chams and Vietnamese, and all but leng Thirith have
been charged with War Crimé%.The court has also ruled that the theory of Joint Criminal
Enterprise can bapplied to all international crimes, which should make prosecution in Case 2
easier?® On 14 January 2010, the Gmvestigating Judges announced the conclusion of the
judicial investigation. Following the resolution of all appeals, #ird3ecutors annaeed on

16 August 2010 that they were requesting the indictment of all four charged persons on the
crimes listed aboV@. The Cednvestigating Judges have stated that they will seek to issue a
Closing Order, an indictment or a dismissal on some or allopaines case, during September
2010.51 This would lead to the commencement of the second trial, if indictments are issued, in
early 2011.

The ECCC has clashed with the Cambodian government over a number of issues, particularly
over the scope of the invegttions. Although no member of the Cambodian government has

been associated with atrocities, many of them are former members of the Khmer Rouge and
there are occasional rhetorical allegations about massacres perpetrated by government
members, made by Camihan opposition leaders and members of the US Congréss.
September 2009 requests were sent to six me.l
(CPP) to attend a hearing at the ECCC to provide witness testimony. These six are President of
the Senate Gfa Sim, President of the National Assembly Heng Samrin, Foreign Minister Hor
Namhong, Finance Minister Keat Chhon, and two CPP senators Ouk Bunchhoeun &hd Sim Ka.

A second request has since been sent to Keat Chhon but none of the six have yet appeared
bef ore the court and a government spokesman
that they should not testify, although they can if they wihittbas also been reported that

some of the defence teams requested that Hun Sen be interviewethabuhe Ce
Investigating Judges decided he could not provide any additional information and so did not
need to be interviewefPh Despite the nenompliance of these six CPP members, Co

|l nvestigating Judge Lemonde citnoecd try tbesecure hat |
their appearancés

A second point of contention has arisen over the possibility of the prosecution of five further
suspects in a third and fourth case. In December 2008 tif¥oSecutors reported that they
disagreed over whether tpursue further prosecutions or not, with the international Co
Prosecutor in favour and the CambodianRCasecutor opposed. Their dispute was referred
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to the PreTrial Chamber. The Cambodian -Rwmsecutor argued that the additional
submissions violatecethpirit of the ECCC, which was formed to try senior leaders and those
most responsible for crimes during Democratic Kampuchea, and could destabilise Cambodian
societyt” These arguments echo statements made by Hun Sen. The three Cambodian judges in
the PreTrial Chamber agreed with the Cambodian-Rrosecutor, and the two international
judges agreed with the international-2oosecutor. Since no supermajority could be reached,

the submissions were forwarded to thelil@@stigating Judges as per the intemsgés of the

ECCCs

Further problems were encountered in June 2010 with a disagreement between the two Co
Investigating Judges. The Cambodian-Irivestigating Judge had agreed to the
commencement of investigations in Cases 3 and 4 but subsequensigdrénerdecision

saying that the details of Case 2 should be finalised first and that further investigations must
take into account the Cambodian social coitekither party to the dispute has the right to

bring the issue before the PTeial Chamber but is not clear if either have chosen to do this.

The international Glmvestigating Judge has commenced investigations without his Cambodian
counterpart (as per the ECCC Internal Rules), and the names of the five people contained in
the submissions havet been made public. There is speculation that some or all of them may
have links to the CPP, although it is highly unlikely that any are government leaders.

The structure of the ECCC was reached as a compromise between the UN and the Cambodian
governmat, with each side seeking to maximise their own participation. Whilst the Internal
Rules are unigue and complex in some key areas, as a result of this compromise, they have
worked effectively thus far. The robust investigations and trials conducted Bg@a thus

far stand in stark contrast to the functioning of the rest of the Cambodian judiciary. The Khmer
Rouge abolished the entire court system during the 1970s. Whilst the current Cambodian
justice system was-established in the 1980s, even thirtyays later it is still deficient in

many key areas
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5. Current State of the Cambodian Justice System

60The Cambodi an | u %tThisciehovs MGADHONa pgreemgentf Cambodiad 6 .
human rights organisation, summed up the judiciary in 2007. This weakness in the judiciary is
the result of both past violence as well as continuing structural and institutional flaws. The
Khmer Rouge regime dewted Cambodia, and this included almost entirely destroying the
justice system. Cambodia had between four and six hundred people with legal training before
1975, by 1980 there were only ten left. Over the last thirty years this situation has
gradually inproved but the Cambodian judiciary is still largely underqualified, corrupt, and
under the control of the ruling Cambodi an

with power, or with links tqT
the CPP, are ignored, an{
the courts are manipulate(
by the CPP for use agains
opposition leaders. Th¢
justice system is largel R
inaccessible to the majorit A SRNBFIPTITLREN
of Cambodians and, eve 2 etk pid
when not dealing wit
political cases, the system
still weak and corrupt. All o
these factors contribute t
the culture of mpunity that
exists in Cambodian societ
which is a major obstacle i
the developmentoftherule| Acambodi an P €BRpignersNatiomabHighway 5
of law and hence to the
implementation of the Responsibility to Protect.

Protection of the CPP and its Associates

The CPP has consistently utilised the Cambodian justice system to protect its members and their
families, or when politically motive attacks have been committed. There are a number of

opposition leaders, journalists, trade union activists and humanvogtess who have been
injured or killed by those with |inks

guards. A particularly prominent example of this was seen on 30 March 1997 when a rally
was held in Phnom Penh dnyartiesna theotime, e Kkhmerd i a 0 ¢
National Party (later renamed the Sam Rainsy Party). The rally was lead by Sam Rainsy, then
leader of the Khmer National Party, to demand an independent judiciary. The peaceful rally

was attacked with hand grenades, kglisixteen people and injuring 142 othétsThe FBI

was involved in the investigation because one of those injured was an American. The
investigation was hampered by threats made against its lead investigator, and by a lack of
cooperation from CPP officidlsEventually the investigation was left incomplete and no one

has ever been charged in relation to the attack. Despite this lack of CPP cooperation, recently
released reports from the FBI®&s investigati

there s substantial evidence implicating forces loyal to the CPP.
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A more recent case involved Chea Vichba President of the Free Trade Union of the
Workers of the Kingdom of Cambodia. He was a prominent and outspoken critic of the
government and advocate for human rights who was murdered on 22 January 2004. At the
time the case was acknowledged by King &inouk as being o6undeni abl
was speculation that Chea Vichea had been assassinated on the orders of someone in the
Cambodian governmemt. Two suspects were immediately arrested. They were released two
months later by the investigatijgdge but soon rearrested when the Supreme Council of
Magistracy returned the case for investigation and sent the judge who had released them to a
position in the remote province of Stung TreAghe two suspects were convicted in August
2005 and sentencéo twenty years imprisonment. In securing this conviction, the prosecutor
presented no evidence to link the accused to the crime and relied solely on a confession from
one of the men which is claimed to have been elicited through torture. One of thisanen a
had an alibi for the time of the shooting which was igntrethe two men are widely
considered to be scapegoats and the Cambodian justice system drew international
condemnation over their convictioin a more hopeful sign, the Cambodian Supremet Cour
sent the case back to the Appeals Court in late 2008 for a retrial and ordered that the two
men be released pending further investigatfoAlthough this is a welcome step for the men

who were freed, it does mean that the murder of Chea Vichea is ampaliterally related

crime that has gone unsolved.

Further evidence of CPP control of the courts arises when the relative of someone powerful is
charged with a c¢ri me. The case of Hun Senos
report:

The trial andsentencing of Nhim Sophea, a nephew of the Prime Minister, is an

example of how the courts operate in favour of the privileged and well

connected. The accused was identified by witnesses as the person who opened

fire on a crowd following a traffic accidemt October 2003. Two people were

kiled and four were wounded. The accused was charged with voluntary

manslaughter. The court at first instance provided no advance notice that the case

would be heard on 11 March, and the trial was held in camera. Relaifihe

victims were paid sums on the order of $8,000 and did not testify before the

court. ... Nhim Sophea received a sentence of 18 months in prison after charges

against him were reduced to involuntary manslaughter. On 26 August, during

another in canmra hearing in the Court of Appeal, all charges against the

accused were dismissed. The prosecutor did not appeal the case, despite the

clear breaches of international and Cambodian law that had occurred. By way

of contrast, the case following that of NI8ophea in the Phnom Penh court that

same day was the trial of Kul Vinlay, a man charged with stealing 2,700 riel

($0.65). He was sentenced to four years in prison after his mother was unable to

pay the $1,000 that had been sought in exchange for his rel€as

These are just some of many examples which show the extent to which the courts have been
used to ensure impunity from prosecution for those with any links to the CPP.

Prosecution of Enemies

The justice system is also used to prosecute politicaéemértne CPP, most frequently under
defamation laws. The targets of these politically motivated judicial attacks are most often
members of prominent opposition parties; FUNCINPEC in the late 1990s, and more recently
the Sam Rainsy Party (SRP). In Deae?d®® Sam Rainsy, leader of the SRP, was convicted

of defamation. He had alleged that Hun Sen was involved in the previously mentioned 1997
grenade attack. Rainsy fled to France when his parliamentary immunity was removed and he
was sentencedn absentiato 18 months in jail. In February 2006, Rainsy recanted his
accusations, was granted a royal pardon by King Sihamoni and returned to Cambodian
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politics. All this, it seems, in exchange for his support for a constitutional amendment relating to
the formatio of governments following electio¥sPreviously, a party (or a coalition of
parties) needed to control a twhirds majority of the National Assembly in order to form a
government; the amendment reduced this to a simple majority. This greatly cedddlitat
Sends power as it means he wil/ no | onger
government, as he has been forced to in the$ast.

In April 2009, another member of the Sam Rainsy Party, Mu Sochua, filed a defamation case
against Hun Sen. She claims that comments Hun Sen made in the lead up to the 2008 election
about al aodsytor omma ki ng troubl ed, a n @vhich kemar k s
blouse became torn, were sexually disparagi@he courts dismissed her claim, and Hun Sen
countersued on the basis that by bringing a defamation case against him she had defamed
him83 The court ruled in

Hun Sends favour
Sochua was finedhe
equivalent of US$2,500

and ordered to pay
damages to Hun Sen of
US$2,00084 Her appeal

was dismissed.
Following her refusal to

pay these fines, Mu
Sochua has had her
parliamentary  salary

docked until the full

amount has been paid; a

move that does not

require her conseff.

CPP leaders: Chea Sim, Hun Sen (current Prime Minister) and H
Sammin on a billboard irSiem Reap

In the most recent case, Sam Rainsy once again faced charges, this time in relation to border
issues. On an October 2009 trip to $WRieng province, which is on the border with Vietnam,

he and a number of local farmers removed border markers that they claim were encroaching
on territory held by local Cambodian farmers. These actions resulted in his parliamentary
immunity again beingemoved in November and he was charged with racial incitement and
destruction of property in Deceml§éiOn 27 January 2010, Sam Rainsy was found guilty in

a closed door session and sentencedbsentido two years in jail and a fine of nearly
US$2,000. Wo villagers were also sentenced to one year in jail on similar clfér§asn

Rainsy is currently in exile in France and has stated that he will return if the two villagers are
freed and their land returned to théth.He has also been charged in Phnom Reitin
falsifying public documents and spreading disinformation in relation to his release of
documents claiming to support his statements about Viethamese encréadimesatare all
examples of the CPP&6s use of ntshe judiciary t

As well as controlling court prosecution against opposition members, the CPP also orchestrates
prosecutions as part of international political theatre. An example of this comes from the
increasingly tense relationship between Cambodia and Thailacel dlashes over Preah

Vihear temple (a world heritage listed historical site on the border between the two countries)

in 200891 Following these clashes, relations worsened when Hun Sen appointed former Thai
Prime Minister Thaksin Shinawatra, who has t@®ricted of corruption in Thailand, as an
economic advisor to the Cambodian government
in Cambodia, a Thai marfiwarak Chothipong, was arrested and later convicted of

The Extraordinary Chambers in the Courts of Cambodia and the Responsibility to Protect

19



espionage. Siwarak worked for the Camlzodiir Traffic Service and it was alleged that he

passed the details of Thaksinds flight into
sentenced to seven years in jail. Almost immediately, a royal pardon was issued from King

Sihamoni. When Siwd&¢a had a meeting with Thaksin, and
home to receive his pardon, it became clear that this was a piece of political theatre designed

to embarrass the Thai government . Thaksin
govemment 6 and Hun Sends assistant stated t he
prime ministerds concern of the | ove between

excell ency T h9%These are blathnt maaipukattoms @fdhe Canmoogudiciary
to suit CPP political interests. What is particularly disturbing is the abuse of royal pardons for
political reasons.

Judicial Weaknesses

This control of the judiciary by the executive is facilitated by the weaknesses in the Cambodia
justice system, particularly the lack of educated professionals and the pervasiveness of
corruption. As noted above, in 1980 there were only a handful of surviving Cambodians with
legal training and the legacy of this is still felt. The Cambodian Ministpmmerce has
acknowl edged that o6o0of the 120 or so judges v
a handf ul of them have 9% Nayan @Ghamugreported ie 2003| gua
that more than half of Ca mlhighdschadd $hose judhgse s h a
who do have legal qualifications largely earned them from Stwoet countries in the

1980s% These educational problems are exacerbated by a lack of legal books and
resources, especially in provincial courts. This institatidnasource based weakness limits

the operation of the courts at the provincial level.

The other major weakness of the judiciary is corruption, which is ingrained in the entire system.

It has been reported that bribes of up t65$25,000 have been givelo pass the entrance

exam to the Royal Academy for Judicial Professions, the training school to become a judge or

a prosecuto?® Having completed the qualifications considered necessary, judges are reliant

on favour with the CPP to gain and then mainth@ir appointmen®s. This allows the

executive to control the outcome of political cases, as in those discussed above. Judges and
prosecutors earn US$32R25 per month depending on their positions, and whilst this is an
increase on prR003 salaries, it ha not been enough to curb everyday corrugi¥dn. 2008,

72% of Cambodians reported paying a bribe in the last year, although this was in all aspects

of their life, not just in any interactions with the court. This was the second highest rate in the
world® Anot her 2008 survey, conducted by the
Centre, showed the distrust of the court system amongst the general population. Only 44.2%
agreed with the statement O0Justice ustshet he s
Cambodian court system, 36. 8% trusted Cambo«
to court means p®¥ing bribes to judgesad.

Culture of Impunity

Al | of the factors described above have <co
pervasiveculture of impunity. There is an expectation in Cambodian society that those who
wield economic, political or military power are entitled to behave as they wish without facing

legal consequenc&s. In this situation, the establishment and maintenance ef peeomes

vital and promotes further abuses. Those who are loyal to the CPP are immune from
prosecutions and punishment, and those considered a threat to their established power are
persecuted through the courts. It is in this context that Yash Gha ®pecial
Representative of the SecretaBe n e r a | for Human Rights in Ca
become the central arena of vi®¥l ations of th
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Above and beyond the many abuses of the current government, impunity m€amé i s 0 mo
ostentatiously exempl i fi edo Asygle fiorh & very fimitede s o f
show trial in 1979, no leaders of the Khmer Rouge were brought to justice until the
establishment of the ECCC. This long running impunity for crimess lagaianity is the basis

on which further impunity has grd#nEtcheson has identified a tendency in Cambodian
society to relativise all crimes in terms of those committed by the Khmer Rouge. The stealing of
a motorbike or even the killing of a politicgponent pales in comparison to the crimes of the
Khmer Rouge. It is difficult to justify harsh sentences for small crimes committed in the last thirty
years when those responsible for the worst crimes Cambodia has ever seen are only now
being brought toystice%s

Over the last ten years, a series of United Nations Special Representatives of the Secretary
General for Human Rights in Cambodia have identified impunity as a major problem in

Cambodi a. Il n 1999, Thomas Ha mnmgle rbostingortana i d i
obstacle to efforts to establish the rule o
voiced Oserious concern over 1impunity as thi
human r i ght ¥6ltiisrthis Greoumityind ccontob af the judiciary by the CPP, and

the weaknesses within the justice system that the ECCC can begin to address.

The Extraordinary Chambers in the Courts of Cambodia and the Responsibility to Protect

21



6.l mpacts of the ECCC on Cambodi ac

There are deep and fundamental problemigh the Cambodian judiciary, and one of the
justifications frequently offered for establishing the ECCC is that it can play a positive role in
addressing these problems. This section examines the direct impacts that the ECCC can have on
the Cambodian just system and government, specifically in terms of training Cambodian
legal professionals, providing a demonstration of an international standard of justice, and
limiting domestic impunity and corruption. The following section will look at other potential
impacts of the ECCC about providing justice, the involvement of Cambodians, and a
contribution to deterrence of future international crimes. These are only some of the impacts
that the ECCC can have on Cambodia as a whole but they are key areas iret@dh the
potential for a meaningful contribution to be made and for the goals of structural prevention
of mass atrocities to be advanced. There are, however, two qualifiers that must be noted. The
first is that whilst the ECCC has great potential bspetry few of them will be achieved
without concerted efforts being made by court officials; the court will have the most impact if
it implements broader programs and actively works towards specific goals relating to judicial
reform, outreach, trainingnd other key areas. The second is that the ECCC cannot be
expected to singkhandedly reform the judicial system but can help to make a step in the
right direction.

Training

As was noted in the previous secti gudges t he |
poses a serious impediment to the effective and impartial functioning of the justice system. The
most direct and concrete impact that the ECCC can have on the Cambodian judiciary is to help
train judges, prosecutors and lawyers. In 2007, the hitenal Bar Association ran a training
session on international law for sixty Cambodian lawyers, and it has continued its work
sincé9%” Judges, prosecutors and judicial personnel who were going to work for the ECCC also
attended a number of rounds of traigirun by the United Nations Development Programme
(UNDP) before the court became operatidffallhe Defence Support Section has also played

a large role by offering a number of oreeek training programs for potential defence
lawyers on topics such as intional criminal law, defending complex crimes, and case
management?® Similarly, the Victims Support Section has run training for lawyers who wish to
represent the growing number of Civil Parties at the E®G&.Cambodia particularly, it is

easier for taining programs to have a greater impact. Since the Cambodian judiciary is so
small, fewer programs can reach a larger percentage of legal professionals than they would

in other countrigs!

Most of the opportunities for training at the ECCC have comat &#ecause of its hybrid
naturell2 At the International Criminal Tribunal for Rwanda, in contrast, the few Rwandans
who were employed were either translators or menial workers, providing almost no
opportunity for knowledge transfé¥® However, the mere fadf being a hybrid trial does

not alone ensure the best education of domestic judicial personnel. Timorese judges at the
Special Panel for Serious Crimes gained knowledge and experience but this was somewhat
limited as language barriers hampered frequenttect with international judgé&d. Thus far

the ECCC has a mixed record of interaction between the Cambodian and international sides.
There have been some divides in general administration, with Cambodian staff largely
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reporting the Cambodian Director ofetlDffice of Administration and international staff
reporting to the international Deputy Director of the Office of Administration. This has resulted

in split management structures, even within a single depa¥imalthough there have been

some problemshe two CeProsecutors (despite their disputes over further prosecutions) and

the two Celnvestigating Judges are reported to be working well togetl¥erhe requirement

for judges in each chamber to reach tmt super
they attempt to reach a consensus, has encouraged cooperation amongst the international and
Cambodian judge®.’” This dialogue and collaboration between the judges can further the
impact of training with the Cambodian judges benefitting from the exmeriof the
international judges.

There are, however, a number of arguments which dispute the value and impact that training

at the ECCC can have. The first is that training in any guise does not have a notable impact on
rule of law development. Carothenisa s st at ed t hat 6judici al tr
appealing to aid agenci es, i's usuall ¥ rij fe
This comment was made in a broad context, not looking specifically at trials, and it seems that
hybrid triak are advantageous training situations as they provide for both training and the
application of that training in an immediate context with the support of internationaljtfdges.

This was implemented, for example, in East Timor where some internatiorsawjeigge
assigned as mentors at various district c&drts.

In addition, Urs argues that the complicated nature of the court means that the lessons learned
are not applicable in the domestic conté&t. However, although the ECCC has a unique
structure, it iirmly rooted in Cambodian procedures. The ECCC can deal with crimes under
international laws as well as domestic crimes of homicide, torture and religious persecution as
defined by the 1956 Cambodian Penal Codé.Rules of procedure are also based as much
on Cambodian practice as possible; the prean

Now therefore the ECCC have adopted the following Internal Rules, the

purpose of which is to consolidate applicable Cambodian procedure for

proceedings before the EC@G@Ed ... to adopt additional rules where these

existing procedures do not deal with a particular matter, or if there is

uncertainty regarding their interpretation or application, or if there is a

guestion regarding their consistency with internationalestisié3

The courtodés structure has had to incorporate
of the crimes being judged, and the joint participation of international and Cambodian
personnel. It remains, however, part of the existing Cambodianstaicturé24 Therefore,

the training benefits gained by Cambodian personnel can be easily applied to work within

this domestic court structure.

Finally, a number of people have argued that whilst training may help to impart knowledge,
this will not helto improve the Cambodian justice system. Both Linton and Urs contend that the
problems faced in Cambodia are not ones of capacity but of abuse of power and a lack of
impartiality12> There is also a concern, voiced by Hammergren, that even if those &sined
part of the ECCC were to return to the Cambodian justice system and implement what they
have been taught, this would place them in
control over judges. Once the UN has completed its mandate at the tR€ @ambodian

judges who participated will be left in Cambodia with little support for international legal
norms26 There are certainly valid concerns over the value of training programs. However,
what each of these arguments says fundamentally is #aintg alone is not sufficient. The
ECCC is a unique environment for Cambodian legal professionals to gain exposure-to world
class experts and to implement a fair standard of justice. Whilst capacity is not the only limit
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on the Cambodian judiciary, itas important one, and the ECCC and its training programs
can be a good step to improving the overall

Demonstrative Effect

Another hope for the ECCC is that by providing a model of justice which meets international
standards it will encourage Cambodians to push for their domestic judiciary to meet those
same standard$’ As with training, this can be more easily achieved due to the hybrid nature
of the court because Cambodians can visit the ECCC with relative easa aee their own
judiciary participating in the proceis8.This effect is perhaps amplified by the magnitude of

the crimes being prosecuted. If even the Khmer Rouge, who committed the worst crimes
Cambodia has ever seen, are afforded a fair trial and tgjlhs defendants then there should

be no doubt that all other Cambodians are entitled to the same rights when they come into
contact with the justice syst@MOne concern with this line of reasoning is that it seems to
assume that Cambodians are ignorainthe problems with their judiciary, which is far from

the case. Despite awareness of the flaws of the system, and the best efforts of some NGOs,
there has been no strong movement for refé¢m.

Even though Cambodians are aware of the problems with tthieiajy, the ECCC can have a
demonstrative effect. It can demonstrate the mechanisms in place in international legal systems
to ensure impartiality and fairness, and can show the severe dichotomy which exists between
Cambodian and international standardgusticel3! One particularly valuable aspect of the
verdict in Case 1 is that it acknowledged that a reduction of sentence was appropriate
because Duch had been held in illegal -pral detention. This is particularly important
because in Cambodia nearhjinety percent of defendants are held in {iral detention,

many unnecessari§z. However, as with most other areas, it should not be expected that the
ECCC alone will suddenly create a mass movement within Cambodian society for higher
judicial standardsAt best the ECCC can draw public attention to the appalling state of the
Cambodian justice system and act as a catalyst to promote cHanges is another area in

which the application of specific programs, designed to promote awareness of the legal
aspects of the ECCC, will greatly increase the impact the court cdd*have.

Combating Impunity and Corruption

A clear and immediate effect ththe ECCC can have is on the personal impunity enjoyed by

the handful of higlhanking Khmer Rouge officials who the court will put oA3trialthough

this alone has value, it is hoped that the ECCC can have a broader impact on impunity beyond
these few ndividuals. Thomas Hammarberg, the fori@pecial Representative of the
Secretary General for Human Rights in Cambodia, thought there was a strong connection
between impunity for the Khmer Rouge and continued impunity in Cambodi&3tddesy.
influencewas key factor behind Hun Sen and Norodo
UN assistance because he recognised the broader impact a trial could’have.

In a wider sense, an end to the impunity of Khmer Rouge leaders can indicate to Cambodians
that governmet officials can be held accountable for the crimes they commit in office. Human
rights workers hope that this will translate into a broader sense of accountability for the
current government. Current developments at the ECCC provide the opporturgtgdaortth

to demonstrate that even members of the CPP are not above the law. In September 2009,
International Cé&rosecutor Marcel Lemonde requested six CPP government officials appear
at the ECCC to provide witness testini&hyhe letters of request were depublic not long

after in a bid to put pressure on the six officials to appear. Thus far, none have appeared or
agreed to appear?3? Internal Rule 60 of the ECCC states that all withesses must appear and
gives the Cdnvestigating Judges the righttoregue 6t he Judi ci al Pol i ce
t o a pYy dhe rfadt.that these government officials have not yet appeared before the
court, and seem unlikely to do so, sends an unfortunate message that those who are currently
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in power are not answerable tine law. This issue will be discussed further in the Problems
and Limitations section. The ECCC cannot unc
were detailed in the previous section. What it can do is make a symbolic dent in the impunity
that Gambodian leaders have always presumed for thems#lves.

This end to impunity is also hoped to extend to a limiting of corruption. Corruption is prevalent
throughout Cambodian institutions, from the school system to the jdditMtly. such a
pervasive syem in existence, the ECCC can have at best a minor impact. However, if it can
construct an effective awrruption mechanism within the court then this could be used as a
model for future mechanisms in other contexts. If the corruption at the EC@S invol
government officials, and appropriate measures are taken, then this could set an important
precedent. Unfortunately, as will be discussed in the section on limitations, the ECCC has not
yet dealt with corruption and this is one potential benefit o€tlugt which is being lost so far.

Each of these potential impacts of the ECCC play an important role in structural prevention.
Capacity building through training of judicial officials and the demonstration of fair justice can
help to develop a more indegmdent judiciary. The rule of law is also an essential element of

a stable country and this cannot exist without accountability. Through tackling impunity and
corruption, the ECCC can help to build this culture of accountability in Cambodia.
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7.1l mpacts beyond Cambodiads Judi ci

The potential impacts of the ECCC stretch far beyond the Cambodian judiciary. It is not
possible to examine every area in which the ECCC will play a role, but this section will
address somedditional effects of the ECCC for both Cambodians and the international
community. Whereas the effects on the judiciary had a specific capaititiyng aim on a

single Cambodian institution, the effects of the ECCC that will be discussed in thHisgection
broader implications. The most fundamental reason for holding any trial should be to provide
the element of justice that courts provide, and the importance of this in Cambodia will be
discussed first. The ECCC has a much greater outreach and pamicquenponent for
survivors of the Khmer Rouge than trails which preceded it and the results of this will be dealt
with second. Finally, the contentious debate regarding trials as a deterrent against future mass
atrocities will be addressed.

Right to Juge

There has been a great deal of debate surrounding the establishment of the ECCC, and a
great deal of criticism levelled at it, but an important dimension that is often left out is the
unending desire of survivors to see justicEhere can be no perée justice but the immense
suffering inflicted by the Khmer Rouge demands a response. Most fundamentally, a trial is
about the right of those alive today to see justice; for themselves, for family members who
died under the Khmer Rouge, and for family wtivived the Khmer Rouge but did not live to
see a credible trial*4 Many survivors have voiced their opinions about the ECCC and their

right to justice. A Cambodian schol ar, Rat h
help the dead gainpeace And al |l eviate the sufferings of
the Documentation Center of Cambodi a, 0l am
complete accounting, a real justice. Until that happens our psychological wounds cannot be
hed e d . Without justice we wil!/ n ek €Chhumav e p:
Mey , o1 f there is no tribunal I wi || keep

cry¥ngo.

More broadly, one 2008 survey found that 86% of Cambodians adjwih the trial of the

Khmer Rouge and another survey, also conducted in 2008, found 90.5% agreed that it was
important to hold accountable those most responsible for what happened during the Khmer
Rouge regim&¢ Cambodians also suffer the psychologi¢fgats of living during Democratic
Kampuchea; the Transcultural Psychosocial Organization found that approximately one third

of survivors suffer from pesaumatic stress disorder, which equates to approximately two

million Cambodians alive today, or albofourteen percent of the total populatisfi.
Cambodi ads ment al heal th director, Dr. Ka Su
the trial is therapeutic for some people, and helps them rebuild the#*$ivasally, whilst to

most outside obsemgethe gap between the 1979 overthrow of the Khmer Rouge and the
start of the first trial in 2009 seems | ar
cannot be Ol onogiragondg. kkFar, ¥ déte |19 Shsadpesdf as f
the ECCC will have very little impact on capacity building, rule of law, or any feature of
prevention of mass atrocities. However, regardless of whether or not the other potential
benefits of the ECCC discussetytolpevideasmallt ual |y
measure of justice for Cambodians is reason enough for its existence.

g €
[
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Outreach

One of t he uni que aspects of t he ECCC i s
participationd which i s br oaddromisingeaspeét®de d as
Although various offices within the ECCC perform outreach activities, it is largely the purview

of the Victims Support Section and the Public Affairs Office. They have run extensive and
varied programs to educate as many people as ptéssbout the ECCC. For example, the

Victims Support Section organises trips for people from provinces around Cambodia to come
and see the ECCC and to attend a hearing if pos&bl&hey hold forums in various
provinces at which Cambodians can learn adut8CCC and what role victims can play in

the process, including organising to become Civil Parties before th®2cdugy are also

active in raising the profile of the court amongst Cambodians. At the 2009 Water Festival in
Phnom Penh, two boats carryfl@CC banners competed in the boat racing competition that is

held as part of this popular Cambodian festi¥sdl.Staff from the Public Affairs Section
frequently distribute thousands of booklets and stickers in busy markets and bus stops in
Phnom Perdt Thegy al so operate a helpline which peop
rights and participation possibilit/®8.Events at schools are also an important component of

the ECCC&6s outreach efforts, wi t hingtd ighci al s
schools around t he ¢ ou % Whistgrevioua intsrnatnal ceurtss d e n t
have had elements of outreach, the Victims Support Section is a new feature which is playing a
vital role in bringing the ECCC to Cambodians.

Chldren fran a commnityin Kandal province

This education and outreach can have a number of beneficial impacts on Cambodian society.
By being as entrenched in Cambodia as possible, the ECCC can more easily gain and
maintain local legitimacy. This cars@re that all the other impacts discussed in this report will
have the maximum possible impact; Cambodians are more likely to gain something from a
process they feel involved in than one that seems to excludéghEme. presence of trials,

and the distribtion of knowledge about how mass atrocity crimes occur, is also hoped to make
a population less susceptible to hate propaganda and divisions that are early stages of
genocidel>® In the aftermath of the Duch verdict the ECCC has begun to distribute five
thausand copies of the complete verdict, and another seventeen thousand copies of a summary
of the verdict, both in Khm¥éP. Outreach to schools is also important because approximately
seventy percent of Cambodi ads popul st i on w
Cambodian youths who do not believe that Cambodians willingly killed other Cambodians, or
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