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1.  Executive Summary 

 
 

The Extraordinary Chambers in the Courts of Cambodia (ECCC) is a hybrid trial currently 
underway in Cambodia to try surviving senior leaders of the Khmer Rouge for their crimes 
from 1975 to 1979. This report looks at the positive impacts that the ECCC can have, as well 
as the problems that are currently holding it back in order to assess the potential impacts the 
trials may have for implementing the Responsibility to Protect (R2P) in Cambodia. Prevention 
has been identified as the most important aspect of the Responsibility to Protect and the ECCC 
can make a number of contributions to structural prevention in Cambodia. The progress of the 
ECCC is of great relevance to the Asia-Pacific Centre for the Responsibility to Protect because 
under Pillar I of R2P (the protection responsibilities of the State), the building of institutions, 
capacities and practices for the promotion and preservation of the rule of law is a necessary 
component for advancing R2P within individual states in the region. The international 
communityõs participation in the ECCC also falls under Pillar II, the responsibility of the 
international community to assist states in upholding their protection responsibilities. 
 
This report therefore argues that despite the limitations of the ECCC, there are still a number 
of positive changes which the court can facilitate. It is important to realise that whilst the mere 
existence of the ECCC in Cambodia can have positive benefits, these can be enhanced through 
targeted programs and the court alone will not reform the entire Cambodian judiciary and 
government. The current state of the Cambodian justice system is deplorable; opposition 
leaders are frequently targeted through the courts, politically motivated crimes go un-
investigated, and corruption is systematic. These judicial weaknesses greatly limit Cambodiaõs 
ability to fulfil its responsibilities to its own citizens under R2P. The ECCC can impact the 
judiciary through its training programs of Cambodian lawyers and judges and through 
demonstrating an international standard of justice. It can also bring a symbolic end to the 
impunity of the Khmer Rouge and has the potential to positively impact corruption. These 
achievements directly contribute to R2P structural prevention goals through the development of 
the rule of law and an independent judiciary. More broadly, the ECCC will also provide 
justice for the millions of victims of the Khmer Rouge, help to educate the next generation of 
Cambodians about their history, and contribute to the development of an international culture 
of impunity.  
 
The ECCC has encountered many problems since its establishment, particularly regarding 
allegations of bias amongst international judges, corruption, political interference, poor human 
resource management, and limited outreach resources. Some of these problems have been 
sufficiently addressed whilst others, particularly corruption, continue. This report ends with 
recommendations for dealing with the issues that persist at the ECCC so that it can more 
effectively contribute to R2P structural prevention. Overall, the ECCC can bring many positive 
benefits to Cambodia but it is primarily a catalyst for further change, not a panacea.  
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2.  Introduction 

 
 
It has been thirty-one years since the Khmer Rouge government was ousted from power in 
Cambodia. Yet only in the last year has there been a legitimate trial of any senior leader of 
this regime responsible for the deaths of 1.7 million people. The Extraordinary Chambers in 
the Courts of Cambodia (ECCC) is the hybrid court in Cambodia, established by a 2003 
agreement between the United Nations (UN) and the Cambodian government to try the 
ageing leaders of the Khmer Rouge. The negotiation process was torturous and many 
international commentators and NGOs doubted that a court would ever come into existence. 
Despite these early misgivings, however, the ECCC eventually became fully operational in 
2007. Doubts continued 
over whether the court 
would be able to attract 
funding, successfully arrest 
suspects who could easily 
flee to Thailand, or hold a 
trial which met 
international standards. 
Despite these doubts, the 
ECCC has been sufficiently 
funded to continue its 
operations thus far, arrests 
were swift and uneventful, 
and the recently concluded 
trial of Duch, who was 
commander of a Phnom 
Penh prison and torture 
centre (S-21), has been 
widely acclaimed as 
meeting international fair 
trial standards.  
 
Not all criticisms of the ECCC have proved to be unfounded. Due to domestic and international 
political factors, it was not until thirty years after the overthrow of the Khmer Rouge that the 
first trial began. This long delay has meant that many of the key leaders of the Khmer Rouge 
have died without being brought to trial, including the movementõs leader, Pol Pot, who passed 
away in 1998.1 Another criticism has been over the temporal jurisdiction of the ECCC which is 
strictly limited to the period of the Khmer Rougeõs regime, Democratic Kampuchea (1975 ð 
1979), and so the court cannot investigate abuses during their rise to power or after their 
regime. Currently, there are only five suspects imprisoned and it is extremely unlikely that the 
ECCC will try more than ten people in total for the deaths of 1.7 million people. There is, 
therefore, good reason to consider the ECCC as too little too late. However, nothing can be 
done now to remove the intervening thirty years. The ECCC process of the ECCC is important in 
providing an explanation of the Democratic Kampuchea regime; many Cambodians consider 
the courtõs role in answering questions of why the Khmer Rouge acted as they did and in 

A photo of one of the estimated 14,000 victims of S-21 (Tuol 

Sleng), a prison and interrogation centre during the Pol Pot regime. 



The Extraordinary Chambers in the Courts of Cambodia and the Responsibility to Protect

 
7 

acknowledging their suffering to be just as important as the judicial functions. It should also be 
remembered that the limited number of defendants at the ECCC in comparison with other 
international criminal justice mechanisms is in part due to the number of leaders of the Khmer 
Rouge who have died in the last thirty years but who would otherwise be facing charges. 
 
The hybrid structure of the court, with the participation of both Cambodian and international 
judges and staff, has also attracted some criticisms. There are benefits to the hybrid structure 
which will be discussed in this report but there are also some sacrifices, not necessarily in 
standards of law but in a susceptibility to corruption and political control. There is little 
purpose in discussing altering the structure of the ECCC now that it has been established, or 
speculating on what could have been if a trial had been convened earlier. Instead, this report 
will address the benefits and weaknesses of the ECCC now and how the court as it currently 
exists can best be utilised.   
 
In essence, there are two fundamental goals which the ECCC has the potential to achieve. The 
first is to apportion judgement on the crimes of former Khmer Rouge leaders. As Hannah 
Arendt  argued in Eichmann in Jerusalem on the trial of one of the architects of the Holocaust 
some twenty years after the Second World War, ôHence, to the question most commonly 
asked about the Eichmann trial: What good does it do?, there is but one possible answer: It 
will do justiceõ.2 Essentially, a trial is still a trial and the heart of its purpose is to judge the 
guilt of the accused on the evidence presented, and to mete out punishment where 
appropriate. However, the ECCC also has the potential to achieve another, wider goal. Over 
the last two decades, with the advent of international trials, we have moved beyond the idea 
of trials being insulated from the surrounding society with a focus on a single isolated 
perpetrator. The rational for trials of international crimes are now largely based on the 
additional impacts those trials can have on a society. Even if they cannot impact the crime 
which prompted the trial in the first place, they can help to prevent future mass atrocities from 
occurring. 
 
The prevention of mass atrocities, such as those presided over by Pol Pot and the senior Khmer 
Rouge leaders, has become a priority of the international community since the humanitarian 
disasters seen during the breakup of the former Yugoslavia and the genocide in Rwanda 
during the mid-1990s. Over the last decade, the Responsibility to Protect (R2P) principle has 
been developing as the current international communityõs attempt to prevent the occurrence of 
genocide, war crimes, ethnic cleansing and crimes against humanity and to respond effectively 
when these crimes do occur. The original report of the International Commission on Intervention 
and State Sovereignty (ICISS), which set out the idea of the R2P, said that ôPrevention is the 
single most important dimension of the responsibility to protectõ.3 One of the key aspects of 
this is structural prevention, which addresses the root causes of mass atrocity crimes. As this 
report highlights, there are direct impacts that the ECCC can have which will play a role in 
structural prevention in Cambodia. These impacts, discussed in the sections on Impacts of the 
ECCC on Cambodiaõs Judiciary and Government and Impacts beyond Cambodiaõs Judiciary in 
this report, include improving the judiciary through training programs and demonstrating 
standards of international justice, improving the rule of law by tackling the culture of impunity, 
and educating the next generation of Cambodians to break the cycle of violence. The ECCC 
can also contribute to a global culture of accountability which could help to deter future 
criminals. None of these results will be seen immediately, they are all long-term effects, and 
attributing any slight change in the Cambodian judiciary to the role of the ECCC would be 
misleading and premature. This report discusses the possible positive outcomes of the ECCC 
based on what has been seen in other similar contexts. 
 
The ECCC has encountered problems since its establishment, which have been handled with 
varying degrees of success. As is outlined in the Problems and Limitations sections, there were 
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initial problems with human resource practices and limited outreach activities, and bias 
allegations have also arisen with regard to some of the international judges at the court, but 
these issues have been dealt with sufficiently. There are still problems with the Cambodian 
government trying to control the ECCCõs functions and the courtõs response to corruption 
allegations has been severely lacking. This report recommends that a robust and transparent 
anti-corruption mechanism be put in place at the ECCC, that transparency of court proceedings 
is enhanced, that outreach activities are broadened, and that the ECCC should seek to 
improve its relationship with the Cambodian government whilst maintaining its independence.   
Although it is necessary for changes to be made at the ECCC for it to fulfil its complete 
potential, the problems it has encountered should not detract from the fact that the court is 
finally providing justice for millions of Cambodians.  The court will not solve all of Cambodiaõs 
judicial problems; it can be, at best, a catalyst for future change. As long as expectations of 
what the ECCC can achieve are kept at a reasonable level, it has the chance to make a 
meaningful contribution to Cambodia, and towards the goals of structural prevention of mass 
atrocities. 
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3.  The Responsibility to Protect and the Extraordinary Chambers of 
the Courts of Cambodia 

 
 
Since 1945 the international communityõs promise of ônever againõ has been repeatedly 
broken around the world. In response to the crimes in the 1990s in Rwanda, Somalia and the 
former Yugoslavia, the world sought to find an appropriate response to the occurrence of 
mass atrocities. Over the past decade, the Responsibility to Protect (R2P) principle has been 
developed as a means to prevent, react to and rebuild after genocide and other mass 
atrocities. At the 2005 World Summit, the members of the United Nations unanimously 
endorsed the concept of the Responsibility to Protect (R2P) and upheld the following 
commitments: 

138. Each individual State has the responsibility to protect its populations from 
genocide, war crimes, ethnic cleansing and crimes against humanity. This 
responsibility entails the prevention of such crimes, including their incitement, 
through appropriate and necessary means. We accept that responsibility and 
will act in accordance with it. The international community should, as appropriate, 
encourage and help States to exercise this responsibility and support the United 
Nations in establishing an early warning capability.  
 
139. The international community, through the United Nations, also has the 
responsibility to use appropriate diplomatic, humanitarian and other peaceful 
means, in accordance with Chapters VI and VIII of the Charter of the United 
Nations, to help protect populations from genocide, war crimes, ethnic cleansing 
and crimes against humanity. In this context, we are prepared to take collective 
action, in a timely and decisive manner, through the Security Council, in 
accordance with the Charter, including Chapter VII, on a case-by case basis and 
in cooperation with relevant regional organizations as appropriate, should 
peaceful means be inadequate and national authorities are manifestly failing to 
protect their populations from genocide, war crimes, ethnic cleansing and crimes 
against humanity. We stress the need for the General Assembly to continue 
consideration of the responsibility to protect populations from genocide, war 
crimes, ethnic cleansing and crimes against humanity and its implications, bearing 
in mind the principles of the Charter and international law. We also intend to 
commit ourselves, as necessary and appropriate, to helping States build capacity 
to protect their populations from genocide, war crimes, ethnic cleansing and 
crimes against humanity and to assisting those which are under stress before 
crises and conflicts break out. 
 
140. We fully support the mission of the Special Adviser of the Secretary-
General on the Prevention of Genocide.4 

 
In 2009, Ban Ki-Moon identified the R2P as resting on three pillars in his report, Implementing 
the Responsibility to Protect. Pillar One is the responsibility of a state to protect its citizens, 
Pillar Two is the responsibility of the international community to assist states in upholding their 
obligations, and Pillar Three is the responsibility of the international community to act in a 
timely and decisive manner when a state is failing to meet its obligations.5 Prevention is an 
essential part of the responsibility to protect, and falls under pillars one and two. These 
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prevention measures fall broadly into two categories, direct prevention and structural 
prevention. Direct prevention occurs in situations where there is a risk of conflict or atrocities 
occurring imminently. Structural prevention takes a more long-term view and focuses on the 
root causes of mass atrocities, and tries to address them.6 International assistance and 
capacity building in the field of structural prevention can help states to better fulfil their 
protection responsibilities and contribute to the reduction of incidences of R2P crimes. 
 
Negotiations to establish the ECCC in Cambodia began before the R2P had been clearly 
elucidated or accepted by members of the international community. Thus the court itself cannot 
be seen to be justified on R2P grounds, it was not established with specific R2P goals in mind. 
Trials are, by their nature, an after the fact occurrence, which can play no part in preventing 
the outbreak of the atrocity they have been assembled to judge. They also only rarely form 
part of the reaction to mass atrocities; one exception being in the case of the former 
Yugoslavia where the International Criminal Tribunal (ICTY) was established before the conflict 
had ended.7 What trials can do is help to rebuild a country devastated by mass atrocities, 
and in this way contribute to structural prevention of future mass atrocities. It is in the field of 
structural prevention that the ECCC can contribute most to significant advances in Cambodia.  
Given the relative infancy of the R2P, there is much that is still unknown about which structural 
prevention measures work, and which of these are most effective. The Secretary-Generalõs 
2009 report on implementing the Responsibility to Protect notes that ôPolicy, however, cannot 
wait until the knowledge base is perfected. Experience and common sense suggest that many 
of the elements of what is commonly accepted as good governanceé tend to serve objectives 
relating to the responsibility to protect as wellõ.8 Two key areas that Ban Ki-moon identified, 
which are particularly weak in Cambodia, are the rule of law and an effective and 
independent judiciary.9  
 
An independent and effective justice system is a key aspect of good governance and plays an 
important role in structural prevention. A competent legal system can help to ensure the rights 
of all minority groups by affording the same rights to all citizens. If small scale abuses of 
minority groups can be dealt with through a court system then they are much less likely to 
develop into broader mass atrocities.10 Similarly, when a crime is seen to be motivated by 
ethnic, religious, national or other societal differences, it is important that those involved are 
inclined to use the legal system in place and not to resort to other, often violent, means to 
resolve conflicts.11 As will be discussed later, the greatest impacts that the ECCC can have on 
Cambodia are in the justice system, through training, demonstrating international standards of 
justice, and bringing a symbolic end to local impunity. 
 
Gareth Evans has claimed that ôNo single rule of law issue is more important than the 
eradication of corruptionõ.12 Eliminating, or at least curbing, corruption is a vital step in the 
development of the rule of law. Where corruption is entrenched in a particular country, as it is 
in Cambodia, the legitimacy of the government is undermined which ôintensifies social 
inequalities, encourages social fragmentation and internecine conflict, and propels a corrupt 
society into an unremitting cycle of institutional anarchy and violenceõ.13 In Cambodia, the 
pervasive corruption of the Lon Nol regime (1970-1975) contributed to the support that the 
Khmer Rouge received before they came to power.14 Corruption also contributed to mass 
atrocities in Sierra Leone and countless other conflicts.15 Although corruption can hardly be 
cited as the main cause of mass atrocities, it is a contributing factor in a number of past 
instances. If the ECCC can effectively address corruption within its own institutions then this 
could have a trickledown effect on other aspects of Cambodian life. 
 
In addition to the potential impacts the ECCC can have upon improving the rule of law and the 
independence of the judiciary in Cambodia, the court may also help the deter future 
atrocities, both nationally and internationally. The deterrence of future mass atrocities is 
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therefore the most direct preventative impact that a trial can have. The ECCC can fulfil this 
preventative role by redressing the culture of impunity in Cambodia. The former UN 
Secretary-General, Kofi Annan highlighted this relationship between ending impunity and 
prevention by including it as one of the five pillars of his Action Plan to Prevent Genocide.16  
The hope is that through a consistent record of accountability for mass atrocities, future crimes 
can be averted through the credible threat of prosecution. Although, as will be discussed in the 
section on Impacts beyond Cambodiaõs Judiciary, there is no certainty that trials have a 
deterrent effect, Evans has asserted that the threat of prosecution is important, even if it has 
not yet reached the point where impunity for mass atrocities is eliminated.17 Similarly, Ban Ki-
moonõs report on implementing the R2P called criminal tribunals ôan essential toolõ which are 
already ôreinforcing efforts at dissuasion and deterrenceõ.18 Every step towards deterrence is, 
by extension, a step towards prevention of mass atrocities and the furthering of the central 
goal of the R2P. 
 
The many elements of structural prevention, and the relationships between these elements, are 
exceedingly complex and not yet well understood. As this report will show, there are positive 
impacts that the ECCC can have on the rule of law, the judiciary, and other areas of 
Cambodia which will contribute to structural prevention. The ECCC will not cure all of 
Cambodiaõs problems, or make Cambodian society immune from future mass atrocities, but it 
can be a step in the right direction.  
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4.  Historical Background and Establishing the ECCC 

 

 

On 17 April 1975, the Khmer Rouge took control of Cambodiaõs capital, Phnom Penh, and 
established their new regime, Democratic Kampuchea (DK). The three years, eight months and 
twenty days that followed have been described by survivors as òhell on earthó and òthe prison 
without wallsó.19 During this time, approximately 1.7 million Cambodians died from overwork, 
starvation, denial of medical services, torture and execution.20 The Khmer Rougeõs rule was the 
largest mass murder of the twentieth century when measured as a percentage of a national 
population.21 Ethnic minorities, religious groups, and urban populations were persecuted, 
money was abolished, Western medicine was rejected, and all aspects of daily life were 
regulated. On Christmas Day 1978, the Vietnamese army (aided by Cambodian defectors) 
launched an invasion of Cambodia and by 7 January 1979 they had arrived, virtually 
unimpeded, in Phnom Penh. Cold War politics ensured that whilst knowledge of the crimes of 
the Khmer Rouge quickly spread, and in Cambodia the Vietnamese were largely greeted as 
liberators, the new government was shunned by the international community as aggressors.22 
 
The leaders of the Khmer Rouge continued to live in relative comfort near the Thai-Cambodia 
border for years to come, free from credible prosecution. Immediately after the Khmer Rouge 
were driven from Cambodia, the newly-installed Peopleõs Republic of Kampuchea (PRK) 
created the Peopleõs Revolutionary Tribunal ôto try the Pol Pot-Ieng Sary Clique for the Crime 
of Genocideõ. This tribunal did elicit some important survivor testimony but it was almost 
entirely a show trial, with judgements written in advance and no credible defence. Pol Pot and 
Ieng Sary were sentenced to death in absentia. 23 Although some international activists lobbied 
for an international trial of the Khmer Rouge, nothing eventuated.24  
 
Throughout the 1980s, the PRK was denied both recognition as the legitimate government of 
Cambodia as well as much international aid because of its ties to the Vietnamese communists. 
With the end of the Cold War, elections were organised in 1993 under the auspices of the 
United Nations Transitional Authority in Cambodia (UNTAC). The Khmer Rouge were included 
in the peace process but violated the ceasefire agreement frequently, refused to disarm and 
eventually pulled out of the 1993 elections. Following the elections, which saw an eighty-nine 
per cent turnout of registered voters, a new government was formed headed by Prince 
Norodom Ranariddh (of the royalist FUNCINPEC party) and Hun Sen (of the Cambodian 
Peopleõs Party, former Prime Minister in the PRK).25 In July 1997, Ranariddh was ousted from 
power by Hun Sen, and more than fifty of his supporters killed, in what many analysts have 
called a coup.26 Since then, Hun Sen and his Cambodian Peopleõs Party (CPP) have governed 
Cambodia without any substantial opposition. 
 
One of Ranariddh and Hun Senõs last acts as Co-Prime Ministers was to send a letter to the 
Secretary General of the United Nations. Due to the internal fragmentation of the Khmer 
Rouge and a number of domestic political factors, they had decided to request ôthe assistance 
of the United Nations and the international community in bringing to justice those persons 
responsible for the genocide and crimes against humanity during the rule of the Khmer Rouge 
from 1975 to 1979õ.27 In response, the Secretary General appointed a Group of Experts to 
assess the feasibility of prosecuting the Khmer Rouge. In March 1999 the Group of Experts 
reported that there was sufficient evidence to justify the establishment of a trial, and 
recommended an international trial along the lines of the International Criminal Tribunal for 
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Rwanda (ICTR) or the International Criminal Tribunal for the former Yugoslavia (ICTY). 
However, the Cambodian government rejected this suggestion. Since the original request for 
assistance, Hun Sen had overthrown Ranariddh and had also secured the defections of two 
high profile Khmer Rouge leaders to the CPP, Khieu Samphan and Noun Chea. The desire for 
a trial was further diminished by the death of Pol Pot in 1998, especially because Pol Pot is 
seen by many in Cambodia as personally responsible for the crimes of the Khmer Rouge; the 
period of Democratic Kampuchea is known locally as ôthe Pol Pot timeõ (samay a Pot).28 Since 
Hun Sen no longer perceived the Khmer Rouge as a threat, he had encouraged the country to 
ôdig a hole and bury the past and look to the futureõ.29  
 
Slowly negotiations began between the Cambodian government and the United Nations over 
the shape a trial might take. Both sides refused to compromise on almost all points.  The main 
disagreement was over the fundamental structure a trial would take; whether it would be 
controlled primarily by Cambodian or international judges. Cambodia also faced pressure 
from the Chinese not to support a tribunal, since it could shed light on the Chinese role in 
supporting the Khmer Rouge. Mutual distrust between the UN and Cambodia was high and 
there was a general lack of communication, which resulted in the UNõs chief negotiator, Hans 
Correll, withdrawing from talks in February 2002.30 After Correll was mandated by a 
General Assembly resolution to resume talks, an agreement was finally reached and signed in 
June 2003. The fraught nature of these negotiations is made evident by the fact that whilst 
Sierra Leone and the UN reached an agreement on a mixed trial in six weeks, it took six 
years for an agreement to be reached in Cambodia.31  
 
The Extraordinary Chambers in the Courts of Cambodia (ECCC) 
The model finally agreed upon in Cambodia resulted in the formation of the Extraordinary 
Chambers in the Courts of Cambodia (ECCC), a hybrid court with both international and 
Cambodian participation, which became fully operational in June 2007.32 There are three 
chambers: Pre-Trial, Trial Court and Supreme Court. The Pre-Trial and Trial Court Chambers 
consist of three Cambodian and two international judges, and decisions require a ôsuper-
majorityõ, that is four of the five judges must agree in order to pass judgement. Similarly, the 
Supreme Court Chamber consists of four Cambodian and three international judges, with 
decisions requiring the agreement of five judges. There are joint Cambodian and international 
Co-Prosecutors and Co-Investigating Judges.33 The Pre-Trial Chamber deals with any 
disagreements between the Co-Prosecutors or Co-Investigating Judges. This structure was 
designed to maximise Cambodian participation whilst ensuring that the international judges at 
the court could not be ignored.34 The ECCC also has a Defence Support Section, to assist the 
defence teams, and a Victims Support Section, to inform and assist victims.  
 
The scope of the ECCC is very clearly set out in the first article of the law establishing the 
court. Its purpose is to 

bring to trial senior leaders of Democratic Kampuchea and those who were 
most responsible for the crimes and serious violations of Cambodian penal 
law, international humanitarian law and custom, and international 
conventions recognized in Cambodia, that were committed during the period 
from 17 April 1975 to 6 January 1979.35 

This strict temporal jurisdiction was welcomed by the Cambodian government and the 
international community, and is to ensure that those who may have contributed to the Khmer 
Rouge coming to power, and those who supported them after they were overthrown by the 
Vietnamese, are not implicated at the court.36 In addition, the stipulation regarding ôsenior 
leadersõ is designed to limit the number of prosecutions as much as possible. The ECCC has 
jurisdiction over both domestic and international crimes. In domestic law, it can prosecute those 
who committed homicide, torture or religious persecution under the 1956 Cambodian Penal 
Code.37 The ECCC can also prosecute individuals for crimes of Genocide under the 1948 
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Convention, Crimes against Humanity, ôgrave breaches of the Geneva Conventions of 12 
August 1949õ (ôWar Crimesõ), destruction of cultural property, and crimes against 
internationally protected persons.38 
 
One aspect that the ECCC has developed further than most other international courts is the 
level of survivor participation. Anyone who was a victim of a crime, or who has knowledge of 
a crime, has the right to file a complaint with the Co-Prosecutors. From the information 
provided, the Co-Prosecutors decide whether to include the complaint in their investigations. 
Those people who were directly harmed by crimes committed by the defendants are entitled 
to become Civil Parties to a case and play a full role in proceedings.39 This includes the right 
to call witnesses, question the defendant, and make a claim to reparations.40 There were 93 
approved Civil Parties in the first case (to be discussed below) and as of January 2010 the 
ECCC has approved 246 Civil Party applications for Case 2 and received more than 4,000 
applications.41 This high level of participation arose partially out of experience in other 
international trials with less participation and out of the Cambodian court system which is 
based on the French civil law system. 
 
As part of its hybrid nature, the ECCC is located in Phnom Penh and is funded jointly by the 
Cambodian government and international donations. The location of the court has meant that 
Cambodians can easily observe the trial process, with trips often organised as part of the 
courtõs outreach efforts. There were nearly 31,000 visitors to the ECCC during the first trial 
(Cases 1 and 2 are explained below).42 In terms of its finances, the budget for the court from 
2005 until 2010 is US$142.6 million; US$105.7 million for the international component, 
US$25.7 million for the Cambodian component plus a contingency amount of US$11.2 million. 
The Cambodian government has not been able to meet its side of the budget and has sought 
bilateral aid to fulfil its commitments, much of which has been provided by Japan.43 This is 
another significant advantage of hybrid trials; they are much cheaper than international 
criminal tribunals. In comparison, the ICTY has already cost US$1.59 billion and the ICTR had 
a budget of US$267 million for just 2008 and 2009, both significantly more expensive than 
the ECCC.44    
 
There are currently two cases before the ECCC. The first of these, Case 1, is of Kaing Geuk 
Eav, alias Duch. Duch was the commander of S-21 (Tuol Sleng), a Phnom Penh prison and 
torture centre, where only 7 of the 14,000 people who arrived between 1975 and 1979 
survived.45 He has been in jail since 1999, originally charged under a 1994 law which 
outlawed the Khmer Rouge and from July 2007 he was detained by the ECCC on charges of 
Crimes against Humanity, War Crimes, Homicide and Torture.46 His trial commenced on 17 
February 2009 and closing statements were delivered 23-27 November 2009.47 On 26 July 
2010 the Trial Chamber found Duch guilty of Crimes against Humanity and War Crimes.48 He 
was not convicted for domestic crimes as the international judges argued that the statute of 
limitations had expired whilst the Cambodian judges maintained that this limitation period 
should only begin from 1993 since Cambodia did not have a functioning judiciary that could 
have prosecuted Duch before then; since the necessary supermajority was not reached no 
conviction could be entered.49 A sentence of thirty five years was imposed but five years of 
this were subtracted because of the period he spent in illegal military detention from 1999 
until 2007.50 With credit for time served, Duch will serve approximately nineteen more years 
in prison. Both Duchõs defence lawyer and the Co-Prosecutors have announced their intentions 
to appeal the verdict to the Supreme Court Chamber of the ECCC.51 
 
This first case before the ECCC is widely acknowledged by international and Cambodian 
commentators to have met international standards of justice.52 The verdict was greeted with 
mixed reactions from the Cambodian public. Immediately following the announcement, 
survivors of S-21 reacted angrily at the leniency of the sentence. Chum Mey cried ôI am not 
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satisfied!õ and Bou Meng called it ôa slap in the faceõ.53 However, three weeks later when they 
gathered to help the ECCC distribute copies of the verdict, they seemed to have been able to 
come to terms with the court verdict; Bou Meng said ôthis verdict is not 100 percent fair but it is 
acceptableõ.54 Aside from what some have considered to be too lenient a sentence, the other 
source of disappointment was the limited nature of Civil Party reparations. The court is 
empowered to award òcollective and moraló reparations and the Trial Chamber accepted a 
request to have the names of the Civil Parties listed in the judgment, and for all statements of 
remorse or guilt made by Duch to be published; all other reparation claims were dismissed.55 
Although there is only a limited scope for the reparations that the ECCC can award, since 
there would be no source of funding for broader measures, some analysts had hoped that the 
court would have been more imaginative in the reparations it awarded. Since the Co-
Prosecutors have announced they are appealing the verdict of Case 1, according to the 
internal rules the Civil Parties now also have the opportunity to appeal the for the award of 
further reparations. 
 
Case 2 consists of four charged persons: Nuon Chea (òBrother Number Twoó), Khieu Samphan 
(Head of State during Democratic Kampuchea), Ieng Sary (Minister of Foreign Affairs in DK), 
and Ieng Thirith (Minster of Social Affairs in DK and wife of Ieng Sary).56 Noun Chea was 
arrested in September 2007 and the other three in November 2007.57 All four have been 
charged with violations of the 1956 Cambodian Penal Code, Crimes against Humanity and 
Genocide, relating to the treatment of Chams and Vietnamese, and all but Ieng Thirith have 
been charged with War Crimes.58 The court has also ruled that the theory of Joint Criminal 
Enterprise can be applied to all international crimes, which should make prosecution in Case 2 
easier.59 On 14 January 2010, the Co-Investigating Judges announced the conclusion of the 
judicial investigation. Following the resolution of all appeals, the Co-Prosecutors announced on 
16 August 2010 that they were requesting the indictment of all four charged persons on the 
crimes listed above.60 The Co-Investigating Judges have stated that they will seek to issue a 
Closing Order, an indictment or a dismissal on some or all parts of the case, during September 
2010.61 This would lead to the commencement of the second trial, if indictments are issued, in 
early 2011. 
 
The ECCC has clashed with the Cambodian government over a number of issues, particularly 
over the scope of the investigations. Although no member of the Cambodian government has 
been associated with atrocities, many of them are former members of the Khmer Rouge and 
there are occasional rhetorical allegations about massacres perpetrated by government 
members, made by Cambodian opposition leaders and members of the US Congress.62 In 
September 2009 requests were sent to six members of the ruling Cambodian Peopleõs Party 
(CPP) to attend a hearing at the ECCC to provide witness testimony. These six are President of 
the Senate Chea Sim, President of the National Assembly Heng Samrin, Foreign Minister Hor 
Namhong, Finance Minister Keat Chhon, and two CPP senators Ouk Bunchhoeun and Sim Ka. 63 
A second request has since been sent to Keat Chhon but none of the six have yet appeared 
before the court and a government spokesman has stated that it is the governmentõs position 
that they should not testify, although they can if they wish to.64 It has also been reported that 
some of the defence teams requested that Hun Sen be interviewed, but that the Co-
Investigating Judges decided he could not provide any additional information and so did not 
need to be interviewed.65 Despite the non-compliance of these six CPP members, Co-
Investigating Judge Lemonde concluded that it was ônot feasibleõ to continue to try to secure 
their appearance.66 
 
A second point of contention has arisen over the possibility of the prosecution of five further 
suspects in a third and fourth case. In December 2008 the Co-Prosecutors reported that they 
disagreed over whether to pursue further prosecutions or not, with the international Co-
Prosecutor in favour and the Cambodian Co-Prosecutor opposed. Their dispute was referred 
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to the Pre-Trial Chamber. The Cambodian Co-Prosecutor argued that the additional 
submissions violated the spirit of the ECCC, which was formed to try senior leaders and those 
most responsible for crimes during Democratic Kampuchea, and could destabilise Cambodian 
society.67 These arguments echo statements made by Hun Sen. The three Cambodian judges in 
the Pre-Trial Chamber agreed with the Cambodian Co-Prosecutor, and the two international 
judges agreed with the international Co-Prosecutor. Since no supermajority could be reached, 
the submissions were forwarded to the Co-Investigating Judges as per the internal rules of the 
ECCC.68  
 
Further problems were encountered in June 2010 with a disagreement between the two Co-
Investigating Judges. The Cambodian Co-Investigating Judge had agreed to the 
commencement of investigations in Cases 3 and 4 but subsequently reversed his decision 
saying that the details of Case 2 should be finalised first and that further investigations must 
take into account the Cambodian social context.69 Either party to the dispute has the right to 
bring the issue before the Pre-Trial Chamber but it is not clear if either have chosen to do this. 
The international Co-Investigating Judge has commenced investigations without his Cambodian 
counterpart (as per the ECCC Internal Rules), and the names of the five people contained in 
the submissions have not been made public. There is speculation that some or all of them may 
have links to the CPP, although it is highly unlikely that any are government leaders.  
 
The structure of the ECCC was reached as a compromise between the UN and the Cambodian 
government, with each side seeking to maximise their own participation. Whilst the Internal 
Rules are unique and complex in some key areas, as a result of this compromise, they have 
worked effectively thus far. The robust investigations and trials conducted by the ECCC thus 
far stand in stark contrast to the functioning of the rest of the Cambodian judiciary. The Khmer 
Rouge abolished the entire court system during the 1970s. Whilst the current Cambodian 
justice system was re-established in the 1980s, even thirty years later it is still deficient in 
many key areas. 
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5.  Current State of the Cambodian Justice System 

 

 
ôThe Cambodian justice system has failedõ.70 This is how LICADHO, a prominent Cambodian 
human rights organisation, summed up the judiciary in 2007. This weakness in the judiciary is 
the result of both past violence as well as continuing structural and institutional flaws. The 
Khmer Rouge regime decimated Cambodia, and this included almost entirely destroying the 
justice system. Cambodia had between four and six hundred people with legal training before 
1975, by 1980 there were only ten left.71 Over the last thirty years this situation has 
gradually improved but the Cambodian judiciary is still largely underqualified, corrupt, and 
under the control of the ruling Cambodian Peopleõs Party (CPP). Crimes committed by anyone 
with power, or with links to 
the CPP, are ignored, and 
the courts are manipulated 
by the CPP for use against 
opposition leaders. The 
justice system is largely 
inaccessible to the majority 
of Cambodians and, even 
when not dealing with 
political cases, the system is 
still weak and corrupt. All of 
these factors contribute to 
the culture of impunity that 
exists in Cambodian society 
which is a major obstacle in 
the development of the rule  
of law and hence to the  
implementation of the Responsibility to Protect. 
 
Protection of the CPP and its Associates 
The CPP has consistently utilised the Cambodian justice system to protect its members and their 
families, or when politically motive attacks have been committed. There are a number of 
opposition leaders, journalists, trade union activists and human rights workers who have been 
injured or killed by those with links to the CPP, and particularly by Hun Senõs personal body 
guards. A particularly prominent example of this was seen on 30 March 1997 when a rally 
was held in Phnom Penh by one of Cambodiaõs opposition parties at the time, the Khmer 
National Party (later renamed the Sam Rainsy Party). The rally was lead by Sam Rainsy, then 
leader of the Khmer National Party, to demand an independent judiciary. The peaceful rally 
was attacked with hand grenades, killing sixteen people and injuring 142 others.72 The FBI 
was involved in the investigation because one of those injured was an American. The 
investigation was hampered by threats made against its lead investigator, and by a lack of 
cooperation from CPP officials.73 Eventually the investigation was left incomplete and no one 
has ever been charged in relation to the attack. Despite this lack of CPP cooperation, recently 
released reports from the FBIõs investigation revealed what had long been suspected: that 
there is substantial evidence implicating forces loyal to the CPP.  
 

A Cambodian Peopleõs Party (CPP) sign on National Highway 5. 
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A more recent case involved Chea Vichea, the President of the Free Trade Union of the 
Workers of the Kingdom of Cambodia. He was a prominent and outspoken critic of the 
government and advocate for human rights who was murdered on 22 January 2004. At the 
time the case was acknowledged by King Sihanouk as being ôundeniably politicalõ, and there 
was speculation that Chea Vichea had been assassinated on the orders of someone in the 
Cambodian government.74 Two suspects were immediately arrested. They were released two 
months later by the investigating judge but soon rearrested when the Supreme Council of 
Magistracy returned the case for investigation and sent the judge who had released them to a 
position in the remote province of Stung Treng.75 The two suspects were convicted in August 
2005 and sentence to twenty years imprisonment. In securing this conviction, the prosecutor 
presented no evidence to link the accused to the crime and relied solely on a confession from 
one of the men which is claimed to have been elicited through torture. One of the men also 
had an alibi for the time of the shooting which was ignored.76 The two men are widely 
considered to be scapegoats and the Cambodian justice system drew international 
condemnation over their conviction.77 In a more hopeful sign, the Cambodian Supreme Court 
sent the case back to the Appeals Court in late 2008 for a retrial and ordered that the two 
men be released pending further investigation.78 Although this is a welcome step for the men 
who were freed, it does mean that the murder of Chea Vichea is another politically related 
crime that has gone unsolved. 
 
Further evidence of CPP control of the courts arises when the relative of someone powerful is 
charged with a crime. The case of Hun Senõs nephew is worth quoting at length from a UN 
report: 

The trial and sentencing of Nhim Sophea, a nephew of the Prime Minister, is an 
example of how the courts operate in favour of the privileged and well 
connected. The accused was identified by witnesses as the person who opened 
fire on a crowd following a traffic accident in October 2003. Two people were 
killed and four were wounded. The accused was charged with voluntary 
manslaughter. The court at first instance provided no advance notice that the case 
would be heard on 11 March, and the trial was held in camera. Relatives of the 
victims were paid sums on the order of $8,000 and did not testify before the 
court. ... Nhim Sophea received a sentence of 18 months in prison after charges 
against him were reduced to involuntary manslaughter. On 26 August, during 
another in camera hearing in the Court of Appeal, all charges against the 
accused were dismissed. The prosecutor did not appeal the case, despite the 
clear breaches of international and Cambodian law that had occurred. By way 
of contrast, the case following that of Nhim Sophea in the Phnom Penh court that 
same day was the trial of Kul Vinlay, a man charged with stealing 2,700 riel 
($0.65). He was sentenced to four years in prison after his mother was unable to 
pay the $1,000 that had been sought in exchange for his release.79 
 

These are just some of many examples which show the extent to which the courts have been 
used to ensure impunity from prosecution for those with any links to the CPP.  
 
Prosecution of Enemies 
The justice system is also used to prosecute political enemies of the CPP, most frequently under 
defamation laws. The targets of these politically motivated judicial attacks are most often 
members of prominent opposition parties; FUNCINPEC in the late 1990s, and more recently 
the Sam Rainsy Party (SRP). In December 2005 Sam Rainsy, leader of the SRP, was convicted 
of defamation. He had alleged that Hun Sen was involved in the previously mentioned 1997 
grenade attack. Rainsy fled to France when his parliamentary immunity was removed and he 
was sentenced in absentia to 18 months in jail. In February 2006, Rainsy recanted his 
accusations, was granted a royal pardon by King Sihamoni and returned to Cambodian 
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politics. All this, it seems, in exchange for his support for a constitutional amendment relating to 
the formation of governments following elections. 80 Previously, a party (or a coalition of 
parties) needed to control a two-thirds majority of the National Assembly in order to form a 
government; the amendment reduced this to a simple majority. This greatly consolidated Hun 
Senõs power as it means he will no longer have to rely on coalition partners to form a 
government, as he has been forced to in the past.81  
 
In April 2009, another member of the Sam Rainsy Party, Mu Sochua, filed a defamation case 
against Hun Sen. She claims that comments Hun Sen made in the lead up to the 2008 election 
about a òstrong-ladyó òmaking troubleó, and remarks regarding an incident in which her 
blouse became torn, were sexually disparaging.82 The courts dismissed her claim, and Hun Sen 
countersued on the basis that by bringing a defamation case against him she had defamed 

him.83 The court ruled in 
Hun Senõs favour and Mu 
Sochua was fined the 
equivalent of US$2,500 
and ordered to pay 
damages to Hun Sen of 
US$2,000.84 Her appeal 
was dismissed.85 
Following her refusal to 
pay these fines, Mu 
Sochua has had her 
parliamentary salary 
docked until the full 
amount has been paid; a 
move that does not 
require her consent.86 

 
 
 
In the most recent case, Sam Rainsy once again faced charges, this time in relation to border 
issues. On an October 2009 trip to Svay Rieng province, which is on the border with Vietnam, 
he and a number of local farmers removed border markers that they claim were encroaching 
on territory held by local Cambodian farmers. These actions resulted in his parliamentary 
immunity again being removed in November and he was charged with racial incitement and 
destruction of property in December.87 On 27 January 2010, Sam Rainsy was found guilty in 
a closed door session and sentenced in absentia to two years in jail and a fine of nearly 
US$2,000.  Two villagers were also sentenced to one year in jail on similar charges.88 Sam 
Rainsy is currently in exile in France and has stated that he will return if the two villagers are 
freed and their land returned to them.89 He has also been charged in Phnom Penh with 
falsifying public documents and spreading disinformation in relation to his release of 
documents claiming to support his statements about Vietnamese encroachment.90 These are all 
examples of the CPPõs use of the judiciary to attack its political opponents.  
 
As well as controlling court prosecution against opposition members, the CPP also orchestrates 
prosecutions as part of international political theatre. An example of this comes from the 
increasingly tense relationship between Cambodia and Thailand since clashes over Preah 
Vihear temple (a world heritage listed historical site on the border between the two countries) 
in 2008.91 Following these clashes, relations worsened when Hun Sen appointed former Thai 
Prime Minister Thaksin Shinawatra, who has been convicted of corruption in Thailand, as an 
economic advisor to the Cambodian government in October 2009. Following Thaksinõs arrival 
in Cambodia, a Thai man, Siwarak Chothipong, was arrested and later convicted of 

CPP leaders: Chea Sim, Hun Sen (current Prime Minister) and Heng 

Samrin on a billboard in Siem Reap.  
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espionage. Siwarak worked for the Cambodia Air Traffic Service and it was alleged that he 
passed the details of Thaksinõs flight into Phnom Penh to officials at the Thai embassy. He was 
sentenced to seven years in jail. Almost immediately, a royal pardon was issued from King 
Sihamoni. When Siwarak had a meeting with Thaksin, and was later welcomed to Hun Senõs 
home to receive his pardon, it became clear that this was a piece of political theatre designed 
to embarrass the Thai government. Thaksin called Siwarak a ôpolitical victim of the Thai 
governmentõ and Hun Senõs assistant stated that Siwarak was ôbeing freed because of the 
prime ministerõs concern of the love between mother and son and also the intervention from his 
excellency Thaksin Shinawatraõ.92 These are blatant manipulations of the Cambodian judiciary 
to suit CPP political interests. What is particularly disturbing is the abuse of royal pardons for 
political reasons.  
 
Judicial Weaknesses 
This control of the judiciary by the executive is facilitated by the weaknesses in the Cambodia 
justice system, particularly the lack of educated professionals and the pervasiveness of 
corruption. As noted above, in 1980 there were only a handful of surviving Cambodians with 
legal training and the legacy of this is still felt.  The Cambodian Ministry of Commerce has 
acknowledged that ôof the 120 or so judges who are actively employed in Cambodia, barely 
a handful of them have any proper legal qualificationsõ.93 Nayan Chanda reported in 2003 
that more than half of Cambodiaõs judges had not even finished high school.94 Those judges 
who do have legal qualifications largely earned them from Soviet-bloc countries in the 
1980s.95 These educational problems are exacerbated by a lack of legal books and 
resources, especially in provincial courts. This institutional and resource based weakness limits 
the operation of the courts at the provincial level. 
 
The other major weakness of the judiciary is corruption, which is ingrained in the entire system. 
It has been reported that bribes of up to US$25,000 have been given to pass the entrance 
exam to the Royal Academy for Judicial Professions, the training school to become a judge or 
a prosecutor.96 Having completed the qualifications considered necessary, judges are reliant 
on favour with the CPP to gain and then maintain their appointments.97 This allows the 
executive to control the outcome of political cases, as in those discussed above. Judges and 
prosecutors earn US$325-625 per month depending on their positions, and whilst this is an 
increase on pre-2003 salaries, it has not been enough to curb everyday corruption.98 In 2008, 
72% of Cambodians reported paying a bribe in the last year, although this was in all aspects 
of their life, not just in any interactions with the court. This was the second highest rate in the 
world.99 Another 2008 survey, conducted by the University of Californiaõs Human Rights 
Centre, showed the distrust of the court system amongst the general population. Only 44.2% 
agreed with the statement ôJustice is the same for everyoneõ, 36.1% said that they trust the 
Cambodian court system, 36.8% trusted Cambodian judges, and 60.7% agreed that ôGoing 
to court means paying bribes to judgesõ.100 
 
Culture of Impunity 
All of the factors described above have contributed to the development of Cambodiaõs 
pervasive culture of impunity. There is an expectation in Cambodian society that those who 
wield economic, political or military power are entitled to behave as they wish without facing 
legal consequences.101 In this situation, the establishment and maintenance of power becomes 
vital and promotes further abuses. Those who are loyal to the CPP are immune from 
prosecutions and punishment, and those considered a threat to their established power are 
persecuted through the courts. It is in this context that Yash Ghai, former Special 
Representative of the Secretary-General for Human Rights in Cambodia, noted that ôCourts 
become the central arena of violations of the law and the denial of justiceõ.102 
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Above and beyond the many abuses of the current government, impunity in Cambodia is ômost 
ostentatiously exemplified by the crimes of the Khmer Rougeõ.103 Aside from a very limited 
show trial in 1979, no leaders of the Khmer Rouge were brought to justice until the 
establishment of the ECCC. This long running impunity for crimes against humanity is the basis 
on which further impunity has grown.104 Etcheson has identified a tendency in Cambodian 
society to relativise all crimes in terms of those committed by the Khmer Rouge. The stealing of 
a motorbike or even the killing of a political opponent pales in comparison to the crimes of the 
Khmer Rouge. It is difficult to justify harsh sentences for small crimes committed in the last thirty 
years when those responsible for the worst crimes Cambodia has ever seen are only now 
being brought to justice.105 
 
Over the last ten years, a series of United Nations Special Representatives of the Secretary-
General for Human Rights in Cambodia have identified impunity as a major problem in 
Cambodia. In 1999, Thomas Hammarberg said impunity ôconstitutes the single most important 
obstacle to efforts to establish the rule of law in Cambodiaõ and, in 2005, Peter Leuprecht 
voiced ôserious concern over impunity as the key obstacle to the promotion and protection of 
human rights in Cambodiaõ.106 It is this impunity, the control of the judiciary by the CPP, and 
the weaknesses within the justice system that the ECCC can begin to address. 
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6.  Impacts of the ECCC on Cambodiaõs Judiciary and Government 

 

 
There are deep and fundamental problems with the Cambodian judiciary, and one of the 
justifications frequently offered for establishing the ECCC is that it can play a positive role in 
addressing these problems. This section examines the direct impacts that the ECCC can have on 
the Cambodian justice system and government, specifically in terms of training Cambodian 
legal professionals, providing a demonstration of an international standard of justice, and 
limiting domestic impunity and corruption. The following section will look at other potential 
impacts of the ECCC about providing justice, the involvement of Cambodians, and a 
contribution to deterrence of future international crimes. These are only some of the impacts 
that the ECCC can have on Cambodia as a whole but they are key areas in which there is the 
potential for a meaningful contribution to be made and for the goals of structural prevention 
of mass atrocities to be advanced. There are, however, two qualifiers that must be noted. The 
first is that whilst the ECCC has great potential benefits, very few of them will be achieved 
without concerted efforts being made by court officials; the court will have the most impact if 
it implements broader programs and actively works towards specific goals relating to judicial 
reform, outreach, training and other key areas. The second is that the ECCC cannot be 
expected to single-handedly reform the judicial system but can help to make a step in the 
right direction. 
 
Training 
As was noted in the previous section, the lack of education of many of Cambodiaõs judges 
poses a serious impediment to the effective and impartial functioning of the justice system. The 
most direct and concrete impact that the ECCC can have on the Cambodian judiciary is to help 
train judges, prosecutors and lawyers. In 2007, the International Bar Association ran a training 
session on international law for sixty Cambodian lawyers, and it has continued its work 
since.107 Judges, prosecutors and judicial personnel who were going to work for the ECCC also 
attended a number of rounds of training run by the United Nations Development Programme 
(UNDP) before the court became operational.108 The Defence Support Section has also played 
a large role by offering a number of one-week training programs for potential defence 
lawyers on topics such as international criminal law, defending complex crimes, and case 
management.109 Similarly, the Victims Support Section has run training for lawyers who wish to 
represent the growing number of Civil Parties at the ECCC.110 In Cambodia particularly, it is 
easier for training programs to have a greater impact. Since the Cambodian judiciary is so 
small, fewer programs can reach a larger percentage of legal professionals than they would 
in other countries.111 
 
Most of the opportunities for training at the ECCC have come about because of its hybrid 
nature.112 At the International Criminal Tribunal for Rwanda, in contrast, the few Rwandans 
who were employed were either translators or menial workers, providing almost no 
opportunity for knowledge transfer.113 However, the mere fact of being a hybrid trial does 
not alone ensure the best education of domestic judicial personnel. Timorese judges at the 
Special Panel for Serious Crimes gained knowledge and experience but this was somewhat 
limited as language barriers hampered frequent contact with international judges.114 Thus far 
the ECCC has a mixed record of interaction between the Cambodian and international sides. 
There have been some divides in general administration, with Cambodian staff largely 
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reporting the Cambodian Director of the Office of Administration and international staff 
reporting to the international Deputy Director of the Office of Administration. This has resulted 
in split management structures, even within a single department.115 Although there have been 
some problems, the two Co-Prosecutors (despite their disputes over further prosecutions) and 
the two Co-Investigating Judges are reported to be working well together.116 The requirement 
for judges in each chamber to reach a supermajority, and the Internal Rulesõ stipulation that 
they attempt to reach a consensus, has encouraged cooperation amongst the international and 
Cambodian judges.117 This dialogue and collaboration between the judges can further the 
impact of training with the Cambodian judges benefitting from the experience of the 
international judges. 
 
There are, however, a number of arguments which dispute the value and impact that training 
at the ECCC can have. The first is that training in any guise does not have a notable impact on 
rule of law development. Carothers has stated that ôjudicial training, while understandably 
appealing to aid agencies, is usually rife with shortcomings and rarely does much goodõ.118 
This comment was made in a broad context, not looking specifically at trials, and it seems that 
hybrid trials are advantageous training situations as they provide for both training and the 
application of that training in an immediate context with the support of international judges.119 
This was implemented, for example, in East Timor where some international judges were 
assigned as mentors at various district courts.120  
 
In addition, Urs argues that the complicated nature of the court means that the lessons learned 
are not applicable in the domestic context. 121 However, although the ECCC has a unique 
structure, it is firmly rooted in Cambodian procedures. The ECCC can deal with crimes under 
international laws as well as domestic crimes of homicide, torture and religious persecution as 
defined by the 1956 Cambodian Penal Code.122 Rules of procedure are also based as much 
on Cambodian practice as possible; the preamble to the ECCCõs Internal Rules states: 

Now therefore the ECCC have adopted the following Internal Rules, the 
purpose of which is to consolidate applicable Cambodian procedure for 
proceedings before the ECCC and ... to adopt additional rules where these 
existing procedures do not deal with a particular matter, or if there is 
uncertainty regarding their interpretation or application, or if there is a 
question regarding their consistency with international standards.123 
 

The courtõs structure has had to incorporate additional aspects to deal with the complex nature 
of the crimes being judged, and the joint participation of international and Cambodian 
personnel. It remains, however, part of the existing Cambodian court structure.124 Therefore, 
the training benefits gained by Cambodian personnel can be easily applied to work within 
this domestic court structure. 
 
Finally, a number of people have argued that whilst training may help to impart knowledge, 
this will not help to improve the Cambodian justice system. Both Linton and Urs contend that the 
problems faced in Cambodia are not ones of capacity but of abuse of power and a lack of 
impartiality.125 There is also a concern, voiced by Hammergren, that even if those trained as 
part of the ECCC were to return to the Cambodian justice system and implement what they 
have been taught, this would place them in a difficult position given the CPPõs assumption of 
control over judges. Once the UN has completed its mandate at the ECCC, the Cambodian 
judges who participated will be left in Cambodia with little support for international legal 
norms.126 There are certainly valid concerns over the value of training programs. However, 
what each of these arguments says fundamentally is that training alone is not sufficient. The 
ECCC is a unique environment for Cambodian legal professionals to gain exposure to world-
class experts and to implement a fair standard of justice. Whilst capacity is not the only limit 
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on the Cambodian judiciary, it is an important one, and the ECCC and its training programs 
can be a good step to improving the overall education level of Cambodiaõs judiciary. 
 
Demonstrative Effect 
Another hope for the ECCC is that by providing a model of justice which meets international 
standards it will encourage Cambodians to push for their domestic judiciary to meet those 
same standards.127 As with training, this can be more easily achieved due to the hybrid nature 
of the court because Cambodians can visit the ECCC with relative ease and can see their own 
judiciary participating in the process.128 This effect is perhaps amplified by the magnitude of 
the crimes being prosecuted. If even the Khmer Rouge, who committed the worst crimes 
Cambodia has ever seen, are afforded a fair trial and rights as defendants then there should 
be no doubt that all other Cambodians are entitled to the same rights when they come into 
contact with the justice system.129 One concern with this line of reasoning is that it seems to 
assume that Cambodians are ignorant of the problems with their judiciary, which is far from 
the case. Despite awareness of the flaws of the system, and the best efforts of some NGOs, 
there has been no strong movement for reform.130 
 
Even though Cambodians are aware of the problems with their judiciary, the ECCC can have a 
demonstrative effect. It can demonstrate the mechanisms in place in international legal systems 
to ensure impartiality and fairness, and can show the severe dichotomy which exists between 
Cambodian and international standards of justice.131 One particularly valuable aspect of the 
verdict in Case 1 is that it acknowledged that a reduction of sentence was appropriate 
because Duch had been held in illegal pre-trial detention. This is particularly important 
because in Cambodia nearly ninety percent of defendants are held in pre-trial detention, 
many unnecessarily.132 However, as with most other areas, it should not be expected that the 
ECCC alone will suddenly create a mass movement within Cambodian society for higher 
judicial standards. At best the ECCC can draw public attention to the appalling state of the 
Cambodian justice system and act as a catalyst to promote change.133 This is another area in 
which the application of specific programs, designed to promote awareness of the legal 
aspects of the ECCC, will greatly increase the impact the court can have.134   
 
Combating Impunity and Corruption 
A clear and immediate effect that the ECCC can have is on the personal impunity enjoyed by 
the handful of high-ranking Khmer Rouge officials who the court will put on trial.135 Although 
this alone has value, it is hoped that the ECCC can have a broader impact on impunity beyond 
these few individuals. Thomas Hammarberg, the former Special Representative of the 
Secretary General for Human Rights in Cambodia, thought there was a strong connection 
between impunity for the Khmer Rouge and continued impunity in Cambodia today.136 His 
influence was a key factor behind Hun Sen and Norodom Ranariddhõs 1997 letter requesting 
UN assistance because he recognised the broader impact a trial could have.137 
 
In a wider sense, an end to the impunity of Khmer Rouge leaders can indicate to Cambodians 
that government officials can be held accountable for the crimes they commit in office. Human 
rights workers hope that this will translate into a broader sense of accountability for the 
current government. Current developments at the ECCC provide the opportunity for the court 
to demonstrate that even members of the CPP are not above the law. In September 2009, 
International Co-Prosecutor Marcel Lemonde requested six CPP government officials appear 
at the ECCC to provide witness testimony.138 The letters of request were made public not long 
after in a bid to put pressure on the six officials to appear. Thus far, none have appeared or 
agreed to appear.139 Internal Rule 60 of the ECCC states that all witnesses must appear and 
gives the Co-Investigating Judges the right to request ôthe Judicial Police to compel the witness 
to appearõ.140 The fact that these government officials have not yet appeared before the 
court, and seem unlikely to do so, sends an unfortunate message that those who are currently 
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in power are not answerable to the law. This issue will be discussed further in the Problems 
and Limitations section. The ECCC cannot undo the many instances of the CPPõs impunity which 
were detailed in the previous section. What it can do is make a symbolic dent in the impunity 
that Cambodian leaders have always presumed for themselves.141 
 
This end to impunity is also hoped to extend to a limiting of corruption. Corruption is prevalent 
throughout Cambodian institutions, from the school system to the judiciary.142 With such a 
pervasive system in existence, the ECCC can have at best a minor impact. However, if it can 
construct an effective anti-corruption mechanism within the court then this could be used as a 
model for future mechanisms in other contexts. If the corruption at the ECCC involves 
government officials, and appropriate measures are taken, then this could set an important 
precedent. Unfortunately, as will be discussed in the section on limitations, the ECCC has not 
yet dealt with corruption and this is one potential benefit of the court which is being lost so far.  
Each of these potential impacts of the ECCC play an important role in structural prevention. 
Capacity building through training of judicial officials and the demonstration of fair justice can 
help to develop a more independent judiciary. The rule of law is also an essential element of 
a stable country and this cannot exist without accountability. Through tackling impunity and 
corruption, the ECCC can help to build this culture of accountability in Cambodia. 
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7.  Impacts beyond Cambodiaõs Judiciary  

 
 

 

 

 

 
The potential impacts of the ECCC stretch far beyond the Cambodian judiciary. It is not 
possible to examine every area in which the ECCC will play a role, but this section will 
address some additional effects of the ECCC for both Cambodians and the international 
community. Whereas the effects on the judiciary had a specific capacity-building aim on a 
single Cambodian institution, the effects of the ECCC that will be discussed in this section have 
broader implications. The most fundamental reason for holding any trial should be to provide 
the element of justice that courts provide, and the importance of this in Cambodia will be 
discussed first. The ECCC has a much greater outreach and participation component for 
survivors of the Khmer Rouge than trails which preceded it and the results of this will be dealt 
with second. Finally, the contentious debate regarding trials as a deterrent against future mass 
atrocities will be addressed. 
 
Right to Justice 
There has been a great deal of debate surrounding the establishment of the ECCC, and a 
great deal of criticism levelled at it, but an important dimension that is often left out is the 
unending desire of survivors to see justice.143 There can be no perfect justice but the immense 
suffering inflicted by the Khmer Rouge demands a response. Most fundamentally, a trial is 
about the right of those alive today to see justice; for themselves, for family members who 
died under the Khmer Rouge, and for family who survived the Khmer Rouge but did not live to 
see a credible trial.144 Many survivors have voiced their opinions about the ECCC and their 
right to justice. A Cambodian scholar, Rath Many, has said ôsetting up a credible tribunal [can] 
help the dead gain peace. And alleviate the sufferings of survivorsõ; Youk Chhang, director of 
the Documentation Center of Cambodia, ôI am not free. The only way to free us is to have a 
complete accounting, a real justice. Until that happens our psychological wounds cannot be 
healed. Without justice we will never have peace of mindõ; and a survivor of S-21, Chhum 
Mey, ôIf there is no tribunal I will keep crying until there is a trial. Only then will I stop 
cryingõ.145 
 
More broadly, one 2008 survey found that 86% of Cambodians agreed with the trial of the 
Khmer Rouge and another survey, also conducted in 2008, found 90.5% agreed that it was 
important to hold accountable those most responsible for what happened during the Khmer 
Rouge regime.146 Cambodians also suffer the psychological effects of living during Democratic 
Kampuchea; the Transcultural Psychosocial Organization found that approximately one third 
of survivors suffer from post-traumatic stress disorder, which equates to approximately two 
million Cambodians alive today, or about fourteen percent of the total population.147 
Cambodiaõs mental health director, Dr. Ka Sunbaunal, has asserted that the mere existence of 
the trial is therapeutic for some people, and helps them rebuild their lives.148 Finally, whilst to 
most outside observers the gap between the 1979 overthrow of the Khmer Rouge and the 
start of the first trial in 2009 seems large, ôfor sufferers the length and breadth of the land it 
cannot be òlong agoó. For yet-mourning kin, the loss is as fresh as yesterdayõ.149 This aspect of 
the ECCC will have very little impact on capacity building, rule of law, or any feature of 
prevention of mass atrocities. However, regardless of whether or not the other potential 
benefits of the ECCC discussed here actually occur, the ECCCõs opportunity to provide a small 
measure of justice for Cambodians is reason enough for its existence. 
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Outreach 
One of the unique aspects of the ECCC is its ôgroundbreaking scheme for survivor 
participationõ which is broadly regarded as one of the courtõs most promising aspect.150 
Although various offices within the ECCC perform outreach activities, it is largely the purview 
of the Victims Support Section and the Public Affairs Office. They have run extensive and 
varied programs to educate as many people as possible about the ECCC. For example, the 
Victims Support Section organises trips for people from provinces around Cambodia to come 
and see the ECCC and to attend a hearing if possible.151 They hold forums in various 
provinces at which Cambodians can learn about the ECCC and what role victims can play in 
the process, including organising to become Civil Parties before the court.152 They are also 
active in raising the profile of the court amongst Cambodians. At the 2009 Water Festival in 
Phnom Penh, two boats carrying ECCC banners competed in the boat racing competition that is 
held as part of this popular Cambodian festival.153 Staff from the Public Affairs Section 
frequently distribute thousands of booklets and stickers in busy markets and bus stops in 
Phnom Penh.154 They also operate a helpline which people can call for information on victimsõ 
rights and participation possibilities.155 Events at schools are also an important component of 
the ECCCõs outreach efforts, with officials from various sections of the court travelling to high 
schools around the country to answer studentsõ questions.156 Whilst previous international courts 
have had elements of outreach, the Victims Support Section is a new feature which is playing a 
vital role in bringing the ECCC to Cambodians.157 

 
 
 
This education and outreach can have a number of beneficial impacts on Cambodian society. 
By being as entrenched in Cambodia as possible, the ECCC can more easily gain and 
maintain local legitimacy. This can ensure that all the other impacts discussed in this report will 
have the maximum possible impact; Cambodians are more likely to gain something from a 
process they feel involved in than one that seems to exclude them.158 The presence of trials, 
and the distribution of knowledge about how mass atrocity crimes occur, is also hoped to make 
a population less susceptible to hate propaganda and divisions that are early stages of 
genocide.159 In the aftermath of the Duch verdict the ECCC has begun to distribute five 
thousand copies of the complete verdict, and another seventeen thousand copies of a summary 
of the verdict, both in Khmer.160 Outreach to schools is also important because approximately 
seventy percent of Cambodiaõs population were born after 1979 and there are still 
Cambodian youths who do not believe that Cambodians willingly killed other Cambodians, or 

Children from a community in Kandal province. 


